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INTRODUCTION 


The Muslim view is that the origins of the Islamic legal code ate rooted in 
the Qur‘dn, the swnna of the Prophet, consensus, and analogy. This view 
especially regarding the role of the sunna, was first challenged about 

hundred years.ago by such Western scholars as C. Snouck Hurgronje and 
Ignaz Goldzihec. But it was only in this century, with the publi 
An Introduction t 


tion of 
Islamic Law (1964) and Origins of Muhammadan 
Jurisprudence (1950) by Joseph Schacht that the doubts about the validity 
‘of the classical account came to be articulated in a comprehensive theory 
which claimed to de} 

Schacht’s Origins of Muhammadan Jurisprudence has won high 
acclaim among leading Orientalists. H. A. R. Gibb, for example, consid: 
ers that “it will become the foundation for all future study of Islamic 
civilization and law, at Jeast in the West"! and N. J. Coulson says that 
Schacht “has formulated a thesis of the origins of Shari'a law w 
irrefutable in its broad essentials.” It has also strongly influenced many 
other Orientalists, notably J. Robson, Fitzgerald, J, N.D. Anderson, and 
C. E. Bosworth, and has had a similar impact upon modern Muslim 


writers on Islamic law such as Fazlur Rahman, A. A, A. Fyzee, and 
others. 


Ny it 


ich is 


Schacht’s main thesis may be summarized thus: 
1. Law as such fell outside the sphere on. The Prophet did not 
‘aim to create a new system of jurisprudence. His authority was not 
legal. As far as believers were concerned, he derived his authority 
from the truth of his religious message; skeptics supported him for 
political reasons, 
The ancient schools of law, which are still the major recognized 
schools today, were born in the early decades of the second century 
AH. By sunna they originally understood the “living tradition” 
(al-‘ame al-mujtama’alaih), that is, the ideal practices of the com 
munity expressed in the accepted doctrine of the schoo! of law. This 
early concept of sunna, which was not related to the sayings and 


H.A.R Gibb, Journal of Comparative Legislation and International Law, 3rd series, vol 
3, parts 3-4 (1951), p. 114 


2 NJ. Coulson, A History of nlamic Law (Edinburgh 1964), p.4. 
» Faslur Rahman, Islamic Methodology in History, (Karachi, 1965), pp. 10-11. A.A. A. 


Fyzee, Ouslines of Mukammadan Law, (Oxford 1964), pp. 26-28, Schacht’s Origins has 
become the bible of Onientalists to such an extent that when the late Amin A-Masri chose 
ss critical study of the work as the subject of his Ph.D. thesis, his application was rejected 
by the University of London; he fared no better at Cambridge University. See Mustaf® 
Sida’, Ar-Suana wa Makiinanuhd (Cairo, 1380/1961), p. 27 


deeds of the Prophet, formed the basis of the legal theory of these 
schools.4 

3. These ancient schools of law gave birth 10 an opposition party, 
religiously inspired, that falsely produced detailed information ab- 
out the Prophet in order to establish a source of authority for its 
views on jurisprudence. 

4. The ancient schools of law tried to resist these factions, but when 
they saw that the alleged traditions from the Prophet were being 
imposed more and more on the early concept of sunna, they con- 
cluded that “the best they could do was to minimize their import by 
interpretation, and to embody their own attitude and doctrines in 
other alleged traditions from the Prophet" — that is, they joined in 
the deception. 

5. Asa result, during the second and third centuries A.H. it became the 
habit of scholars to project their own statements into the mouth of 
the Prophet. 

6. Hardly any legal tradition from the Prophet can, therefore, be 
considered authentic.* 

7. The system of isndd” (“chain of transmitters”), used for the authen- 
tication of hadith documents, has no historical value. It was in- 
vented by those scholars who were falsely attributing their own 
doctrines back to earlier authorities; as such, it is useful only as a 
means for dating forgeries. 

Schacht argues that the picture painted by Muslim scholars of the 
origins of Islamic law, “concealed rather than revealed the truth; and I 
trust that the sketch by which I have tried to replace it comes nearer to 
reality.” If that is indeed the case, not only the early legal history of Islam 
but its early literary history as a whole would be demolished, and the 
honesty and integrity of almost all Muslim scholars of the early centuries 
would be called into serious question. It is the aim of this book to examine 
such charges. 

‘The question that immediately poses itself is the means Schacht used to 
produce findings so startlingly at variance with the Muslim view. Not only 
with the Muslim view but even against the historical facts known to every 
reader of Islamic history. Asan example, I cite the case of Ibn Hanbal and 
his clash with the dogma and creeds of the Caliph and Mu'tazila sect. He 
asked the Caliph to bring forward a single hadith of the Prophet that 
supported the official view. But the Caliph with all his power and an army 
of learned scholars was unable to produce one. The fact that it was 
impossible to fabricate a hadith on the authority of the Prophet that could 
0 unnoticed by the scholars speaks for itself. 


* See Origins p. 40. According to Schacht, "Shafi was the first lawyer to define sunna ax 
the model behaviour of the Prophet" (ibid. p. 2). 

* Inoroduction, pp. 35-36. 

© Tid. p. 34. 

7 For a detailed discussion of indd, see below Chapter 6, 
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‘Schacht had two methods at his disposal: either to draw his conclusions 
from a study of the original sources of Islam, especially the Qur'an, or to 
use the writings of early scholars as sources, He adopted the latter course. 
Thave, therefore, carried out a rigorous study of these writings to deter- 
mine what there might be in them that led Schacht to his conclusions. 

It will be argued that, in broad terms, the writings of the early scholars 
support the classical picture; Schacht has apparently failed 10 consult 
some of the most relevant literature; he often misunderstands the texts he 
quotes; the examples he uses frequently contradict the point he is attemp- 
ting to make; on occasion he quotes out of context; and, most important, 
he applies unscientific methodology for his research, thus drawing conclu- 
‘sions that are untenable when the evidence of the text as a whole is 
weighed. The arguments will be illustrated by using detailed, direct 
quotations from the early sources while scrutinizing the methodology 
applied by Schacht. 

The book is divided into two parts. In the first part, which is divided 
into two chapters, I discuss Schacht's views on law and its place in Islam in 
the light of the specific injunctions laid down in the Qur'an. It will be 
shown that, in theory at least, law did not fall outside the sphere of 
religion and that the Prophet created a distinct legal system which was in 
ise in the first century A.H 

‘The second part is divided into six chapters, Chapter 3 deals with the 
early concept of the sunna, The next, Chapter 4, discusses Schacht's 
thesis that the ancient schools of law considered the generally agreed-on 
practice ~ the “living tradition” ~ more authoritative than traditions from 
the Prophet. Chapter 5 cites examples from the writings of the time to 
show that the ancient schools of law, far from being resistant to the sunna 
of the Prophet, in fact based their decisions on it on their best knowledge. 
Chapter 6 is a critical study of the examples Schacht adduces in his 
attempt to show how what he calls the fabricated sunnas of the Prophet 
imposed themselves on the original idea of sunna, and how the ancient 
schools of law, having been defeated by the traditionists, began to project 
their own doctrines into the mouth of the Prophet. Chapter 7 consists of a 
detailed discussion of the examples produced by Schacht in defense of his 
theory that the entire hadith literature was an invention of the second and 
third centuries. In Chapter 8 there is a similar discussion of the examples 
Schacht uses to impugn the validity of the isndd system. It argues that he 
failed to understand the difference between the way isndd was quoted in 
the sira and Figh-hadith literature and its use in hadith literature. 

One of the factors that might have caused many mistakes by modern 
scholars is the lack of deep understanding of early scholars, their literary 
style, and their methods of quotation. This problem is discussed in my 
book, Hadith Methodology and Literature, pp. 74-79, which shows what 
the early authors of Hadith books recorded in their books on the author- 
ity of their teachers; apparently verbal narrations were drawn from the 
books of their teachers. These sources therefore may be legitimately used 
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to trace the records of the narrations and doctrines of early authorities. 

‘There are two appendices. One gives examples of isnad from Sira and 
Figh-Hadith literature (in English) that indicate the styles of early scho- 
lars of law and biographers of the Prophet using /sndd. The other consists 
of the same material as Appendix 1 in Arabic to facilitate comparison for 
research scholars 

There is a certain overlap in the examples used in the various chapters. 
In this I follow Schacht, who uses the same examples in many places, 
although because he frequently refers to page numbers rather than 
specifying the actual example under discussion, this may not always be 
readily noticeable to the reader. Moreover, I consider it sufficiently 
important to treat each aspect of Schacht's theory comprehensively, even 
the expense of some repetition. I hope the reader will bear with me if 
some of my arguments seem lengthy. Indeed, they would have been 
ngthier still if 1 had not confined myself to the most 
regarding sunna in Schacht’s writing. A critique of all the 
tion would fill many volumes. 


ictal points 


eas in conten: 


* See, for example, Khiydr al-Maylis, pp. 64, 140), 167. 184, and 256 
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PART ONE 
LAW AND ISLAM 


The primary purpose of any law is to make social life possible, In societies 
where laws are man-made, they reflect the values current in that societ 
any given time. The society starts out by deciding what it wants to make 
legal and illegal and formalizes its views in a legal code. Opinions about 
what consitutes a legal or illegal act change, sometimes diametrically, as 
values change. When this happens the law is changed accordingly 

The values of societies, although in many cases deriving their original 
authority from religious sources, are fixed by the societies themselves 
There is often a dichotomy between what a society considers legal in a 
secular sense and what its religious teachings indicate, No such dichotomy 
exists in Islam, 

The essential key to the understanding of the values of an Islamic 
society is “La Haha Mlallah,” “There is no god but Allah.” In Islam, 
Almighty Allah is the Only Creator of the universe and everything in it, 
including man. He is the Sustainer, the Most Benevolent, the Most 
Merciful, It is He alone who fixes the values and possesses all legislative 
power. He alone has the authority to lay down what is lawful and 
unlawful. Thus, the law as revealed by Him in the Qur'dn and through the 
agency of the sunna of the Prophet is immutable and obligatory on all 
believers. Even the Prophet himself did not have the right to alter it of his 
own volition 

Schacht's central contention is that law as such fell outside the sphere of 
religion. He further maintains that Islamic law did not exist at all during 
the greater part of the first century AH. If he were correct, the founda 
tions of Islamic society would be cut away 

I will look in detail at these two contentions. Chapter 1 will deal with 
the place of law in Islam, quoting extensively from the Qur'an to show 
that it was indeed part of the Prophet's function and duty to create a new 
system of law, that it was an accepted principle that the Prophet was 
‘authorized by Allah to legislate, and that his own behavior formed a 
model for Muslim society. Chapter 2 will show that these injunctions from 
the Qur'an were reflected in practice, and that there were systematic 
Islamic legal activities throughout the first century A.1t 


CHAPTER ONE 


THE PLACE OF 
THE LAWIN ISLAM 


In the sixth century of the Common Era, the Ka'ba in Mecca, the 
symbolic heart of monotheism,’ was surrounded by and filled with no 
fewer than 360 idols.? The city itself was full of idol worshippers. Polythe 
ism was rife throughout the Arabian peninsula; the small Jewish com. 
munities dotted here and there and the few tribes that had been converted 
to Christianity were the exception. Ax Muir writes: “The foundation of 
Arab faith was deep-rooted idolatry, which for centuries had stood proof 
with no palpable symptoms of decay, against every attempt at evangelisa 
tion from Egypt and Syria." 

Commercial life was flourishing, especially in Mecca and T4'if, while 
Medina was a lively business and agricultural center. Usury was wide: 
spread. And with tribes as the social units, there was no organized 
government. There was, consequently, no agreed way of obtaining 
tice, let alone a system of legal practice. Disputes were settled either on a 
crude revenge basis or by calling in arbitrators acceptable to both sides. 
Although the Arabs had some excellent qualities, such as courage, hospi- 
tality, honesty, and love of freedom, they also had some evil and degrad. 
ing vices. 

Tt was into this environment that Allah sent Mubammad with his 
Eternal Message. His influence was immediate: during the period of 
more than a decade that he preached in Mecca he was subjected, in a way 
that Christian preachers and other thinkers before him in the same area 
had not been, to continual ridicule and harassment, The ruling polytheists 
saw only too clearly the threat posed to their way of life by the core 
sentence of Muhammad's message: "Ld Ildha Ilalldh.” “There is no god 
but Allah” was no dead metaphysical phrase but a living creed which 
demanded the total submission of man’s will to the will of Allah and not to 
the will of other men. As Almighty Allah says 


* calla, all tty 


ey Sais Se OL 


* Qur'an, 2:96 
> Muslim b. Hajj8j l-Qushairl, Seki, (Cairo 1374/1985) Jihad 67, cited hereafter as Mu 
» Sir William Muir, The Life of Mahomet (London 184), pp. &2-43 (introduction). 

* Qur'ss, 6:162 


Say: my prayer, my 
the Lord of the World: 


If the principle of to 
naturally and logically it leads to the belief 


only taw and that man must submit himself te 
entirety, The Qur'in say 

Verily I creation and His ymand [law}. B Allah 
the Lord ofthe Wor 

And 

The Qur'an makes it clear that, originally, legislative power belonged 
to Allah, He instructed His messenger thus 

And now we have set thee [O Muhammad] on « clear road {Shara} of ou 
‘Commandment; so follow it, and follow not the desires of those who know 
Allah also bestowed certain powers on his Prophet in this reg 


He will make lawful for them al thingy and prohibit for them only th 


upon thei 


Iis important to note, however, that only Allah Himself is the lawgiv 


The Prophet's task was to explain this law by word and deed. His 


words were binding not because he was the lawgiver as such but because 
what he said about the law had originally been conveyed to him by Allah 


of had His approval, He is obeyed by Muslims because they are cert 


at his words and deeds express the will of Allah 
Further, Allah ordered the people to obey the Prophet without res 
ervation and to take his life asa perfect model to be followed.” Thus, for 
the Muslim community, the orders of 
footing with the Orders of Almighty Allah. All his orders and personal 


he Prophet were on an equal 


Qur'an, 754 
Qur‘in, 16:116 

45.18 
* Qur'in, 7.157 
* Chapter I deals wit this concept in the section concerning the Prophet as Muti 
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behavior, as well as deeds 
fully noted by his C 

In his lifet 
penins 


by others that m 


with his tacit approval. 


ons and pu 
the Prophet saw al 


MO practice 


st the whole of the Arabian 
la come under the g 


uidance of Islam. Within a quarter of a 
century of his death, parts of what are now the USSR. Afghanistan, Iran 
Iraq, Syria, part of Turkey, Egypt, Palestine, Lebanon, the Sudan. 
Yemen, Libya, and Tunisia we 
The task of 
ling Musli 
who were well versed in the Qur'an and the sunna of the Prophet became 
Law. Great cities such as Mecca, Madina, Basra, Kata, 

Damascus, and Fustat (Cairo) became the centers of lega 


under Muslim control 


ing the message of Islam and 


ede. 
to the Companions of the Prophet. Those 


jeveloping the 


education. The 


rhment gave constant guidance, although the methods it used 


varied, For example, we find hun 


dreds of letters sent by the Caliph ‘Umar 
» the Comm: 


and far fewer from other caliphs." The learned 
Companions passed the wo 


to the Successors, and when life settled 
Jown in the new territories, scholars 
the Musi 

The auth 


n to travel to different parts of 


y of the law as revealed in the Qur'dn and the sunna of the 
Prophet was unquestioned by these scholars. The authority of the Qur'an 
was part of Muslim belief, although obviously there were disagreements 


on interpretation and thus its application in certain cases. Similarly 
although the rule that the sunna of the Prophet most be followed was a 
basic part of Islamic belief and, thus, unanimously accepted among 
Muslims, different methods of testing whether this or that practice was 
actually the sunna of the Prophet were in existence. Again, there were 
ly 


differences in i 


jerpretation tain aspects of the suina and, simil 


in their applicatior 


When a decision was being made about the correct interpretation of 


una, the opinions of the Companions were taken into consideration 
because of the fact that they participated with the Prophet in applying the 
Divine Orders and were intimately acquainted with the Qur'an, its spirit 
to the Prophetic orders. Yet although their explanations a 
sions carried much weight, later scholars had the right to differ from them 
in interpretation of both the Qur'an and the statements of the Prophet 
this was especially the case where the Companions themselves disa 
By no means we solution explicitly dealt with 
either in the Qur'an or the sunna of the Prophet; scholars had to use their 
discretion, ijuhdd, which again sometimes resulted in disagreement 


J its promulgation by the Prophet. They were also the first to be privy 
p f p 


nd their dec! 


reed 


Il the issues requi 


Moreover, in the second century A... when scholars began to travel 
extensively for the sake of knowledge, they found that certain aspects of 


the sunna of the Prophet had been unknown to certain scholars of the 


© Chapter 2 discusses these letters 
© See Khatib, ol: Rihla, edited by N. “itr, 1395, pp. 107-185. 


early period and thus their decisions were in conflict with those parts of 


the sunna, 

Plainly, then, considerable disagreement inevitably existed among the 
early lawyers. But it is important to note that in many societies, legislators 
draw up constitutions embodying a framework of law. In Islam, the 
legislator is Allah and He fixed the legislative authority in Himself and 
His Prophet, or in other words, in the Qur'an and the sunna of the 


Prophet.!? 
From the very meaning of the word Islém, that is “submission,” or 
rather its Islamic meaning, which is “total submission to the will of Allah” 
and the central legal concept that all legislative power rests with 
Allah,” four additional principles are either to be found in the Que'an or 


can be readily deduced from it 


1. The revealed principles of law cover all facets of human activity. As 
Islam demands total submission, it ought to provide laws and guidance to 
n activity. And, in fact, the Qur'in, together with 
aspects” of life, either i 


cover all facets of hu 
the sunna of the Prophet, covers all “leg 
form of general rules" or in great detail, as for example, in the laws of 
inheritance, marriage, and certain crimes. 


the 


2. The revealed law is binding on the whole community, Even the 
Prophet had to follow what was revealed to him, Allah says 
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And now We have set thee [O Mubammad] on a clear roa 
Commandment; so follow it, and follow not the d 
not 


{Shart'a] of ovr 


sires of those who know 


It is thus clear that the whole community and the individuals in it are 
bound by the same laws. Allah 


This is the Book We have se 
fearing, that perhaps you will find mercy 


sed; $0 follow it, and be God: 


The following verses from the Qur'an may further serve to illustrate 
this principle. Almighty Allah says 


2 Consensus and analogy were mentioned by the Qur‘an implicitly and by the Prophet 
cexplicity. Therefore it has always been the theory and belief of Muslim scholars th 
whole of the leyal system rests on two main sources: the Queda and the suana of the 
Prophet. Then there are sources or subsources, such as the comensus of Muslim scholars 
as a whole and the method of analogy, ete 

1 See the discussion of "La-Ilaha Ilallah,” earlier in this chapter. 

\ See A. §, Rusainl, Master's thesis, Shara College, Mecca, 129: 
ar-Sab‘a, chart of verses, p. 5 

© Qur'an, 45:18 

© Qur'an, 6:155 
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Figh al-Fugaha 


SSL po pay ll SE > oly pe aly 

And [O Muhammad} follow that which is revealed to you. and forbear until 

Allah gives judgment, And He is the Best of J 
And again 


oe pS GAL AS Ly Lt 


10 thee the Scripture with the truth, that thou mayest judge 
between mankind by that which Allah makes clear to thee, and be not a 
pleader on behalf of the treacherous, 


‘The Qur'an rebukes those whose conduct violates the above verse, and 
Praises those whose conduct conforms to it. Allah says: 


May sae eee ed ae Lably Jeu all al Oglyiny 


Dh ne pe Se Ihr pS peng all 103 Ly 


Pr eesti Heo 


pS dpeyy all iyo lil Qeaphh g0 


ey A Ay psy al ey cpp. Oylll a 


They say, "We believe in ¢ 
after that, some of them turn away: they # 
When they are sums 


and in the Apostle, and we obey,” but even 
not truly believers, 


ied to God and His Apostle in order that he may 
judge between them, behold, some of them decline [to come] 

But ifthe right son theit side, they come to him in all submission. Iyit th 
there is a disease in their hearts? Or are they in fear that God and His 
Apostle will deal unjustly with them? Nay, it is they themselves wha do 
wrong. The response of the Believers, when summoned to God and Hix 
Apostle, in order that he may judge between them, is no other than this: 
They say, “We hear and we obey." It is such ax thexe who will attain felicity 
Itissuch as obey God and His Apostle, and fear God and do right, that will 
win [in the end) 


And again: 


SI Nya Blan, OF pty UT oe I BT bay SY IT Leal el Oper ne Set SL 3 

2 dene YAS phate OF Oa I te ay ey ABs I yal aly aya 
Have you not regarded how those who assert that they believe in what has 
been sent down to you, and what was sent down before you, desire to take 
their disputes to idols, although they have been commanded to disbelieve in 
them? But Satan desires to lead them astray into gross error 


Itis not only those who profess Islam who are rebuked if their conduct 
falls short of what is demanded, The Jews, for example, were rebuked for 
not following the revealed law of Moses. Allah says: 
© Qur'n, 10:109 
% Qur'an, 4105, 
© Qur'an, 24:47-52 
» Qur'in, 4:60. 


ePaper pS al AS 


Hast thoy the Book, being 
called to the Book of God, that it might decide between them [in justice}, 
he truth] 


regarded those who were given a portion 


and then a party of them turned away, in opposition (tc 


It was a sign of hypocrisy not to submit to the revealed law. Allah says: 


And when itis said unto them: “Come unto that which Allah hath revealed 


and unto the Messenger,” thou seest the hypocrites turn from thee in 


Whoever does not follow the revealed law and does not judge according 

itis counted an unbeliever, Whoever rejects the Divine revelation and 
acknowledges anyone but Allah as authorized to legislate is not a Muslim. 
Allah says: 


ay SSN pe hsb aU It le pS fb ops 
Whosoever judges not according to what Allah has sent down, they are the 


unbelievers. 


This point is clarified by the following incident. ‘Adib, Hitim, a 
former Christian, heard the Prophet recit 


Lap bydead  Nayal ay tye ctl gets all Oa Ge be 


OS ele she 


They have taken their rabbis and their monks as lords apart from Allah and 
the Mess id they were commanded to serve but One God. 
there is no deity but He; glory be to Him, above [all] that they associate [with 
Him, 


\b, Mary's son 


When ‘Adi b, Hiitim heard this, he said that the Christians did not 
worship their monks. The Prophet's reply was, "Yes, they do, as they [the 
monks] forbade them what was lawful to them, and made for them lawful 
what was forbidden, and the Christians followed them in this matter, and 
that is the worship of those monks.”"* 

The community was thus not to take disputes to whomever it liked. It 
had to go to the Prophet, whose judgments had undisputed and binding 
legal authority. But he had to judge according to what had been revealed 
to him, 


4, The revealed law is inalterable, No one had authority to alter the law 


% Qur'an, $23 

2 Qur'in, 461 

‘Qur'an, 544 

% Tha Kathir, Tafir, 7 vols., Beirut, 1345/1968, Vol, 3, p-385; for the Qurinic Verse, see 
931 

= Qur'an, 10-109; see also 4:105; 5:48, 49, 
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Even the Prophet could not, of his own volition, alter the Divine revela. 
tion, Almighty Allah says 


Ue hae ghee le de oN UA Ge Y gill J a gle Je HL 


fale yee PSII pM al ga oils 2 IISA 3S, 
And when Our clear revelations are recited unto them, those who do not 
anticipate the meeting with Us say: “Bring a Qur'in other than this or 
change it.” Say [0 Muhammad]; "It is not for me to change it of my own 
accord. [only follow that which is revealed to me. Lo! if were to disobey my 
Lord, 1 would fear the retribution of a terrible Day 


Hence, law can be seen to be an integral part of Islam. There was no 
aspect of behavior that was not intended to be covered by the revealed 
law, and this law was meant 10 be binding on all Muslims. The 
verses indicate clearly that the concept of Islamic law (Sharf'a) was 
established during the life of the Prophet with the revelation of the 
Qur'an and was not the product of a later period 

We turn now from the importance of law in Islam to the role of the 
Prophet in this legal system. 


bove 


The Role of the Prophet in Islamic Law 


The Qur'an assigns the Prophet four distinct roles. 


1. Expounder of the Qur’in. The Prophet is the expounder of the 
Qur'an and so appointed by Allah, Almighty Allah says: 


By See alas mal) Ip be AN aad SUN SL) ly 
We have revealed unto thee the Remembrance [the Qur'én}, that you may 
explain to mankind that which has been revealed for them and in order that 
they may give thought 
Thus, the Qur'an repeats — if we may take saldr (prayer) as an example 
‘orders for yaldt at numerous places, but does not prescribe in detail the 
manner of prayer. The responsibility for passing this on by practical 
demonstration, as well as orally, was entrusted to the Prophet. 


2. Legislator. Almighty Allah, speaking about the legislative power of 
the Prophet, says 
A gel Cals BI Ey tl page matey ABN gle p fig tl oh JE 
BS ypaldll in hdd ane Jt gl ae Lancy as ra ers ty oI 
He will make lawful for them all good things and prohibit for them only the 
foul, and will relieve them of their burden and the fetters which were set 


Qur'an, 10:15 
= Qur'kn, i644, 
> Qur'an, 7157; Chapter | also discusses legistative power 
B 


upon them. Then those who believe in him, honor and help him, and follow 


the light which is sent down with him: they are the successful. 


3. Mutt ( pile ), “One to be obeyed. 
‘Qur'dn which order total obedience to the Prophet. For ¢ 


There are many verses in the 
ample, Allah 


says: 


We have sent no Messenger save that he shoul 
He says further 
5 NEVE YW bghg OU pny ail Iya 


Say: "Obey Allah and the Messenger.” But if they turn away, Allah loves 


not the unbelievers 


And again: 


Pj Sled Spo dy A ably 
Obey Allah and the Messenger, so that perhaps you will find mercy 


‘And 


4 pS dpe gy 
O believers, obey Allah, and obey the Messenger and those in authority 
among you, If you should dispute regarding anything, refer it to Allah and 
tho Mesienger, if indeed you believe in Allah and the Last Day. This is 
better and faiter in the issue 


‘One verse in particular explicitly states that to obey the Prophet is to obey 
Allah: 


” Wisin pple Le I 


Be yl Bl ah De oo 
‘Whoever obey the Apotté obeys Alla. But! any one tur evay, we have 
ose thee fo watch over ther fev deeds 


4. The Model for Muslim Behavior. ‘The Que’lin refers to the life-pattern 
of the Prophet, saying: 


Mg all Say AV pxcly ih peg WS oh Ram Spel I pey J AIO aad 
You have in Allah's Messenger a noble model for all whose hopes are in 
Allah and the Last Day and who often call Allab to remembrance 


This means that Muslims should follow the example of the Prophet in 


© Qur'in, 4:64, 
» Qur'an, 3:32. 
% Qur'dn, 3132 
© Qur'an, 4:9, 
® Qur‘in, 4:80, 
* Qur'an, 3321 
rt 


every aspect of life. His deeds were sanctioned by Allah as examples to all 
Muslims. The practices he initiated were later mentioned by the Qur'in 
as the standard practice of the community — for example, the practice of 
adhdn, to which the Qur'an simply refers as the existing practice. 

Taken together, these verses show that for a Muslim no distinction can 
be made between the orders of Allah and the orders of the Prophet. 
Indeed, the total authority of the Prophet may be summarized in one 
verse of the Qur'an, Allah says: 


Aaa gh all Of UN gy Ig eg STe Ley ead Jp Jt aSUT Ley 
And whatsoever the Messenger gives you, take it. And whatsoever he 
forbids you, abstain from it and keep your duty to Allah, Lo, Allah isstern in 
reprisal 


Speaking about the judici 
explicitly says 


authority of the Prophet, Almighty Allah 


a ee pel LEY eet AE ld St ge Ore Vth 
belles 
But no, by thy Lord; They will not believe until they make you the judge 
regarding the disagreement between them, then they shall find in themselves 
10 impediment touching thy verdict, but shall surrender in full su 


From the above quotations it is clear that 


1. Law was an integral part of Islam. There was no aspect of behavior 
that was not intended to be covered by the revealed law and this law 
was to be binding on all Muslims; none had authority to alter it 

It was intended by Allah that His Prophet's whole life, decisions, 
judgments, and commands should have the force of law. The au- 
thority of the Prophet does not rest on the acceptance of the 
community or on lawyers and scholars, but on the will of Allah 
himself 


Schacht on Law in Islam 
and the Prophet's Role 


It is against this background that Joseph Schacht would have us believe 
that law fell outside the sphere of religion. He says 


Generally speaking, Muhammad had little reason to change the existing 

 Qur'in, 629. 

™ Qur‘in, $9-7, This verse was revealed in connection with sharing the spoils of war; its 
‘wording covers all other matters, a is the case in the implementation of the order of the 
Holy Qur'de. Certain verses were revealed in a particular case, but \t was a general order 
tw everyone in a similar situation. The Prophet's explanation in this regard has been 
transmitted and recorded by many. See, for example, Iba Hanbul, Musnad. vol I, pp, 
352,415, Cited hereafter as Hanbal; Tha Kathir, Tafsur, vol. 6, p. etc 

> Qur'an, 465. 


1s 


customary law, His aim as a Prophet was not to create a new system of law; it 
‘was to teach men how to act, what to do, and what to avoid in order to pass 


the reckoning on the Day of Judgement and to enter Paradise, 


Speaking about the Prophet's authority, he says: “His authority was 
not legal but, for the believers, religious and, for the lukewarm. 
political.”"” He further says: 


eater past of the first century, Islamic Law, in the technical 
id nos as yet exist. As had been the case in the time of 


During the g 
meaning of the term, ¢i 
the Prophet, law as such fell outside the sphere of religion, nivd ws far as th 

ons or modes of 


ns to specific trans 


ous or moral object 


were no religi 
behaviour, the technical 
Muslims.” 


pects of law were a matter of indifference to the 


It is not only Schacht who has argued that the Prophet had no role as a 
legislator; many Orientalists and their pupils in the East subscribe to this 


thesis, Anderson, for example, writes: 


It is evident that Muhammad himself ma 
task for which he seems to haw 


ho attempt to work out any 
been sin 
le beyond 


comprehensive legal system 
gularly ill-suited; instead, he contented hienself with what went hi 
‘ad hoe amendments to the existing customary law." 


Similar ideas are found in the writing of C. Snouck Hurgronje. He 
writes: “Mohammad knew too well how little qualified he was for legisla 
tive work to undertake it unless absolutely necessary." Tyan holds the 
same view. He says: “When one glances through the work of Muhammad 
one is easily convinced that he did not intend to institute a new judicial 
system nor to introduce a new system of legislation." 

This position is echoed in the work of Fazlur Rahman. He says 


shy — if we look behind the 
— has certainly no tendency 


Now, the overall picture of the Prophet's biogr 


colouring supplied by the medieval legal 9 
to suggest the impression of the Prophet as a pan-legist neatly regulating the 
fine details of human life from administration to those of ritual purity. The 
evidence, in fact, strongly suggests that the Prophet was primarily a moral 
reformer of mankind and that, apart from occasional decisions, which had 
the character of ad hoc cases, he seldom resorted to general legisla 
means of furthering the general Islamic cause.” 


He goes on 


For one thing, it can be concluded a priori that the Prophet, who was, until 


™ Introduction, p, 11; 3¢€ also Origins, Pr 

> Introduction, p. 11 

© Pid, 19 Gialics mine), 

“\ J.N, D. Anderson, "Recent Developments in Shara Law,” Muslim World, 40 (1950), 
24s. 

© C. Snouck Hurgronje, Muhammadanism, p. 60. 

© E. Tyan, Hiswoire de organisation judliciare en pays Islam, (Leiden, 1960), p. 64. 

+ Farlur Rahman, Islamic Methodology in History, (Karachi, 1965), p. 10 (italics mine), 
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ce. PY 


his death. engaged in a grim moral and political struggle against the Meccans 
and the Arabs and in organising his community-state, could hardly have 
found time to lay down rules 


1 the minutir of life." 


Perhaps Fazlur Rahman provides the fullest statement of the implica 
tions of this position. It denies the systematic legal activities of the 
Prophet, which consequently leads to the denial of the existence of the 
sunna ot the Prophet, which in turn logics 


ly entails the rejection of the 
validity of whatever may have been described as the sunna of the Prophet 

Schacht himself has no hesitation in extending the theory this far. He 
writes: 


The Traditionists produced detailed statements or “traditions” which 
claimed te 


pe the reports of car- of eye-witnesses on the words oF acts of the 


Prophet, handed down orally by an uninterrupted chain (isndd) of trustwor 
thy persons. Hardly any of these traditions, as for as matters of religious law 
are concerned, can be considered authentic; they we 
doubt from the loftiest of 


put intocirculation, no 


ptives, by the Traditionists themselves from the 


first half of the second century onwards 


A fundamental methodological error committed by Schacht is that he 
appears to have virtually ignored the evidence of the Qur'an itself, as f 
as legalistic injunctions are concerned, in the formulation of his thesis 

‘Other Orientalists who have gone back to the Qur’dn have reached 
different conclusions from those of Schacht. Speaking about the nature of 
Islamic law, Fitzgerald says that Islam "regards God as the sole source of 
law and absolutely denies the power of any human authority to 
egislate."47 And N. J. Coulson states that “the principle that God was 
the only Lawgiver and that His command was to have supreme control 
over all aspects of life was clearly established,""** 

S. D. Goitein concludes that in about the fifth year of Hijra it came to 
the mind of the Prophet “that even strictly legal matters were not 
irrelevant to religion, but were part and parcel of the divine revelation 
and were included in the heavenly book, which was the source of all 
religion.” He further argues that “the idea of the Shari'a was not the 
result of post-Quranic developments, but was formulated by Mubamm; 
himself," 

Speaking about the Qur'an as a legal document, Goitein says: 


In any case, if one condenses its subject matter to its mere essence, under 
five main headings of preaching, polemics, stories, allusion to the Prophet's 
fife and legislation, one will reach the conclusion that proportionately the 


© Bid, p11 
 Ineroduction, p34 (Walies mine), 
© Fitrgerald, 5. V.," The Alleged Debt of fulamic to Roman Law," Law Quarterly Review, 
67 Gamuary 1951), 82 
4 NJ, Coulson, A History of Islamic Law (Edinburgh, 1965), 9. 20 
© 5D. Goltein, Studies in Islamic History and Instiuions, pp. 129-¥), 
% Mid, p. 133. 
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Qur'én does cont 
which is known in world literature as “The Law 


the Pentateuch, the Torah, 


in legal material not less tha 


It is difficult to see how, in the face of all this evidence, Schacht can 
maintain that law fell outside the sphere of religion, that the Prophet did 
not intend to create a new system of law, and that his authority was 
religious and political but not legal. This chapter has attempted to show 
that this was most certainly not the case, at least according to the princi: 
ples laid down in the Qur’n. Schacht might have wanted to maintain that 
theory and principles are not always reflected in practice. The next 
chapter, therefore, will seek to show that the Islamic Sharfa based on the 
Qur'an and the sunna of the Prophet dem 
pre-Islamic way of life 


nded a real departure from the 
nd that this departure was reflected in the 
ivities of the first century A. 


% Moud., p28 (icaies mine) 
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CHAPTER Two 


ISLAMIC LAW IN 
THE FIRST CENTURY A.H. 


In his Introduction to Islamic Law, Schacht says categorically: “The first 
caliphs did not appoint Kidis,"” He later asserts that the Umayyads 

took the important step of appointing Islamic judges or Kidis.""? This 
leads him to conclude that “during the greater part of the first century. 
Islamic law, in the technical meaning of the term, did not as yet exist.""? 
This same position was expressed in Origins of Muhammadan Jurispru: 
dence, where he says that: ""The evidence of legal traditions carries us 
back to about the year 100 4.4. only; at that time Islamic legal thought 
started from late Umayyad administrative and popular practice, which is 
still reflected in a number of traditions," He argues again: “It is safe to 
assume that Muhammadan law hardly existed in the t 
Sha'bi,”> who died in 1104.1." 

To accept Schacht's view is tantamount to arguing t 
vacuum for one hundred years 
believes Schacht’s thesis to be 
necessary to reject. He writes 

“The Qur'an itself posed problems which must have been of immediate 
concern to the Muslim community, and with which the Prophet himself, in 
his role of supreme political and legal authority in Medina, must have been 
forced to deal. When, therefore, the thesis of Schacht is systematically 
developed to the extent of holding that the evidence of legal traditions 
carries vs back to about the year A., 100, [A.0, 719] only; and when the 
authenticity of practically every alleged ruling of the Prophet is denied, 
void is assumed, of rather created, in the picture of the development of law 
in early Muslim society, From a practical standpoint, and taking the atten 
dant historical circumstances into aecount, the notion of such a vacuum is 
difficult to accept.”” 


‘of the historical 


at there wasa legal 
proposition which even Coulson, who 
irrefutable in its broad essentials,” finds 


It is not only common sense and rational analysis that lead us to doubt 
Incroduction, p16. 

id, p. 24 

id. p. 18. 

Origins, p. 5. 

Ibid. p. 230, 0.3 

{bid General index, 9-347 

‘Coulson, A History of lsamic Law, pp. (4-65, 
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providing ev hat 1 law xist fr P 
The evidence on which these ass 4 will be pre 
nth * he judicial act phet; (2) 
The Judicial Activities of the Prophet 
The Qur'én introduced new rules and regulations which in many ca 
contradicted earlier pattern and customs. These new regulation 
needed to be implemented, The Prog . prema authority of 
the new! tate, must have had to deal with 1 { practical 
concern to all those he rul 
Many of the Qur'dnic injunctio : Sealing with prayer 
plained them verbally and d ated them in practice. These ex 
of the Prophet, Thus the swna came into exister y wit 
he revelation of the Qur'in and were partol the proce tion of 
in Ielamalo aystens Of juriepridencs 
ived from the writings of the fifth-century Spanish scholar, Ibn Tall 
[404-497 A11), In his book Agdiyat Rasdlillah (Judgements of the 
Prophei} he.collected cases reported ina variety of reliable s 
were compiled mostly in the second and thin es. The b 


means ext but it contains sufficient judgments made 
Prophet t a clear indication of the importance of his judicial 


If the Prophet had not made arrangemen 


ts to dispense justice accord 


ing to the new norms, he would have been breaching the law he himself 


had introduced, Thus we find him sending judges to different towns and 


red to were not fabricated un a later per 


mo doctrines 


The prublem of the authenticity of hadith hteratur 


ure, (Best 


work, Studies in Early Hadith 
12-268, The same subject 
Which proves beyond 
{impossibility of mass fabrication as advanced by Schacht and others 
Yon Tals’, Agdivar Rasiilah, ed. by Z, Al-A°eaml (Beirut. I 
ther information and additional cases, see ibid: pp. O4-718, 


provinces, and entrusting to them and to the local governors the adminis 


tration of justice. Among hi 


the first century can be s 


judges were 


1. “Abdullah b. Mas‘ad' 

Abii Masa al-Ash‘ari 

Ali b. Abi Talib! 

Amr b. al-"As!# 

5. "Amr b. Hazm 

6. ‘Atta b. Asid'@ 

7. Dibya al-Kalbi 

8. Hudhaifa b. al-Yaman" 

9. Ma‘qal b, Yasir al-Muzani" 
10. Mu‘adh b. Jal 
LI. Ubai b. Ka'b 
12. ‘Umar, the second caliph’ 


13. “Ugbah b. ‘Amir al-Ju 
14, Zaid b, Thabit 


A further indication of the significance attached to judicial activities in 


he list of judges of just one city, Basra 


1. ‘Imran b. Husain: 

Ayis b. Subaib, Abi Maryam 
3. Zurira b. Abi Awafi 
4. “Abdur Rabmén b. Udhaina® 


tah, al Beirut, 1968); p. 17; also Ziyaur Rahman 


and Edition of Ibm Talla'’s Work, Doctoral thesis, al-Azhat 


aL-A‘zami, A Crinel Si 
University, 139697, (Beirut 1978), pp 23-35 
1366) vol 1, p 


hah, Warhd'lg Siyustya, No. 135, 80 D 


See Kartanl, Tram, (Beirut rep. ND. 


n Tala’, Agdivat Rasaliliah, 9. 34 
Tha’ Ala, af-Fiky a-Si, (M 

Hanbal, vot. 4, p. 26; Wakr 
Khalifa, Tarith, (Damuse 
Kattan, Tris, v 

Ibid, p, 296. 
Diraqutni, Sunan (Cairo, 1386) vol 2, p.2 
Kattan Trash, vol. 1, p. 208 

Ton Ss'd, a-Tabagat alsKatir (Leiden, 1904-1 
Sai. 

Khalifa, Tabagat, (Damascus), p- 475; Ibe Sa'd, a-Tabagar al-Kabir, vol. 7, 9,91 
Khalifa, Tabagar, p. 467, 

Khalifa, Tabogat, p. 460 


(0), vol. 7, p. 91. Cited hereafter as Ton 


5, ‘Abdullah b. Fudala”” 
6,"Umaira b. Yathrabi™® 

7. Ka'bb. Sar” 

8. Hishim b. Hubaira* 

9. ‘Abdul Malik b, Ya'lé [judge in 103.4. 
10. Iyas b, Mu'awiya® 

LL. Hasan al-Basti 

12. Thumama b. ‘Abdulla 

13. Masi b. Anas 


Legal Codes and Judgments 
The judges who were appointed were instructed to base their judgments 
on the law as revealed by Allah and the sunna of the Prophet. This basis is 
cited in many authorities — for example, in the letters of “Umar to Abd 
Misi al-Ash‘art of Basra, Shuraih of Kifa and his general advic 
judges and governors,» and in the advice given by Ibn Mas‘ad.” 
A particularly interesting example of the weight given to the authority 
of the Prophet is found in the disagree and Sad 
about tamattu’ (performing hajj and "Umea together in one journey) 
‘Umar argued that pilgrims should not perform tamattu’ on the grounds 
that if it were discouraged, people would visit the house of Allah more 
frequently. Dabbak b. Qais was in favor of ‘Umar's decision in this 
aid that only an ignorant person would perform tamat 


tothe 


at between "Uma 


regard, Once he 
1’, Sa'd disagreed and said: 


abies «hing es all Jus all I pry gare od 


What a bad thing you have said, © son of my brother 


The Prophet 
performed itin this manner, and we performed it what way with bien 


Nor was Ibn ‘Umar in favor of t 
was argued by some people that “Umar had prohibited tamanu’, he 


replied: 


ar in his tamanu’ decision. When it 


1 stele lps pl Wid gt 


™ Khalil, Tabagar, p. 481-482 
» Khalil, Tabag, p48 
* Khalifa, Tabagay, pA 
® Khalifa, Tabuga, p. ASE 
tha Hajar, Fath al-Rari, (Cairo, 1380) vol. 13, p. 142 
™ Khalif, 7avikh, p. 468 
* ‘Khalifa, arith, p- 4R6 
% Khalil, Tvikh, p 486 
” Khalil, Tarik, p. 143, 
‘Abdur Razzi w-San‘dnl, Mugannaf. (Beirut, 1300-92), vol. 11, pp. 224-305. Cited 
hereafter as Mugunnaf, 
Murannaf, vol. 4, p. 301 
© Malik b. Anas, Muwaia’ (Cairo, 1951) p. M4. Cited hereafter as Muwe 
“\ Hanbal, vol. 2. p. 98 


‘Whose sunnna deserves more to be observed by you, the sunna of the Prophet 
or the sunna of ‘Umar? 


Thus, although Ibn ‘Umar used the word sunna for the judgments of both 
“Umar and the Prophet, he reserved the ultimate authority for the latter 


I should now like to cite fusther examples of judgments based directly on 
the sunna of the Prophet 


1. Abd Bakr (4.13 AH.) told a grandmother who had asked for her 

inheritance share that, as far as he knew, no provision was made in 
such cases in the Qur'an, and he knew nothing about it in the sunna 
of the Prophet. When Abi Bakr was informed by Mughirah that the 
Prophet had said that the share to which a grandmother was entitled 
was one-sixth, he gave her the same.*? 

“Umar, (4.23 A.H.) the second Caliph, was unclear about the Ma- 

gians of Hajar and what to do in their case. When “Abdur Rabmiin 

b. ‘Auf informed him of the hadith of the Prophet, ‘Umat accepted 

jizya (protection tax) from them. 

3. “Uthman (4.35 4.41.) asked Furai’s what the Prophet had decided 
about her ¢aldg (divorce). He based his future decrees on it.4* 

4. Mu’ddh (4.18 A.11) did not accept any zakds on less than 30 cows. 
He said, "I did not hear anything about it from the Prophet (so I will 
not take anything on them) until I see him." 

5. Marwin wanted to cut off the hand of a slave who had stolen the 
pith of a palm tree. When he was informed about the hadith of the 
Prophet that “the hand is not to be cut off for taking fruit or the pith 
of the palm tree,” he freed the slave.“# 

6. “Umar asked the pilgrims in Mind if anyone had any knowledge of 
the amount of blood money (diya) and Dabbak b. Sufyén told him 
that the Prophet had written to him ordering him to give the wife of 
Ashyam al-Dibibi the inherited share from her husband's diya, 
upon which “Umar decreed accordingly.” 


‘The caliphs and governors also used to ask the lawyers and scholars for 
advice on legal matters in terms of the sunna of the Prophet. Some brief 
examples follow (many more are available). 


1, Marwan changes a decision.“ 
2. Marwan consults Ibn “Abbas.” 
3. ‘Abdul Malik sanctions a decision given according to sunna.* 


Muw, Fardid, 4, p. 513. 
Muw, 2akat, 42, p, 278 

Muw, tall, 87, 9. 591 

Muw, 2akit, 24, p, 299, 

Maw, udad, 32, p. 838 

Muw, p. 866. 

Mu, Buy®, p. 40 

Shaibiini, Muwand’, p, 229. Cited hereafter ax Muw. Shaib, 
Muw, hiba, p-28, 


ne scholars of Medina, Mecca, Basra, and Ki out 
a decision according to the sunna of the 


4. Hisham asks 
divorce and 
Prophet.*! 


First-Century Legal Literature 


Little remains extant of the first-century literature in its original 
form. Most was absorbed into later literature and some was lost al 


authority 


her; and in most cases where early scholars refer to 


log: 
they quote by name rather than by the title of the book, thus leaving m 
to actual books and writings 


referen 


trace of the book itself. So 

have, however, come down to us. For example 

1. The judgments of Mu'édh (18 A.H.) were read and transmitted by 
Ti’'ds (23-101 A.H.) in Yemen.*? (It is interesting to note that some 
of Mu'adh’s legal decisions date to the year of the Farewell Hajj of 
the Prophet.) 

2, ‘Umar’s many official letters concerning legal matters are referred 
to Abd Masa al-Ash‘ari and others. 

3, The legal works of “Ali (d. 40 A.H.) are reported to have been i 


the 
s, including: Ibn *Abbas,** Hasan b- 


possession of several schol 
*Ali,%¢ Hujr b. ‘Adi? and Mubammad.* 
4. The works of Ibn Mas‘dd (d. 32 AH.) are referred to by his son 
Amir, and ‘Abdur Rabmiin.*! 
5. Other first-century scholars whose legal writings are referred to in 
later works are 
Zaid b. Thabit (d, 45 A.) and his book on inheritance 
(Fard'id),® 
Jabir b, Zaid Al-Azdi (d. 93 AH). 
‘Urwa (d, 93. A.1). 
Ibrahim Nakha'l (4. 96 A.H.)." 


Andi, Tarith Mausil (Cairo, 1387) p. 42 
Muyannaf, vol, 8, p. 245; vol, 10, pp. 373-374 
" Musannaf, vot, 8, p. 245, 
4 For example, see Mupunnaf, vol. 1, pp. 206,291,295, 296, $38, $37, $52, 586; vol. 2, 104 
$52; vol, 4, pp. 15, 16, 17, 40,42, 62, 88, 163, 225, 994, 487, ete 
Mu pp. 13.14 
% Te Hanbal, ‘Hal, (Ankara, 1963) v 
Ton Su'd, vol. 6, p. 154 
% Tho Hazm, Muhalla, (Cairo, 1352), vol. 7, pp- 102-103. 
% Studies, pp. 44-48. 
% Tabara, Mu’jam Kabor, vol. $, pp. 9Ta-b: 
4 Fasawi, Tirikh, vol. 3, pp. 215s 
* Fasawi, Tarikh, vol. 2, p. 1486 [vol. 1, p. 486 in Baghdsd edition) 
© Amr Ennami, Studies in Ibadiem, (Beirut, 1392) pp. 39-40, 
Ton Se'd, vol. 5,p. 133, 
4 Nasa’T, Sunan, vol. 2, p. 2 [Indian edition}, 


p. 108 


a4 


Aba Qilébah (d. 104 4 11,).% 
Sha'bi (d. 


inheritance’ 


3 A.) and his books on marriage, divorce, and 
ind on injury and compensation. 


Although these examples of first-century legal works by no means form 
@ comprehensive list, they do show that there was much legal literary 
activity going on in various parts of the Musi rid at 

F arts of the Muslim world at the time 
Schacht’s theory of Islamic law originating 
would thus appear untenable. In the second part of this work, it will be 
shown that he was equally incorrect about the ea! 


in the early second century 


bases of Islamic law 
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PART TWO 


THE SUNNA 
OF THE PROPHET 
AND ISLAMIC LAW 


The new legal theories that were discussed in Part One resulted in the 
community's making a clear break from pre-Islamic society: Jahillya. 
Schacht, however, might have sought to deny this by ar 
produced concrete examples to show that the legal theories of the ancient 
schools of law were based on “living tradition” rather than the traditions 
of the Prophet. He might furthermore have pointed to the evidence he 
claimed to have produced to suggest his contention that the mass fabrica- 
tion of hadith literature and the back-projection of the later statements 
into the mouth of the Prophet, accepting which automatically invalidates 
the isndd system as well. Part Two will therefore be devoted to a critical 
study of Schacht’s methodology, and the examples he used to justify his 
conclusions will be critically analyzed. 


CHAPTER THREE 


THE SUNNA: 
Its MEANING AND CONCEPT 


The Early Concept of the Sunna 


According to Schacht, the early concept of sunna was that of the “living 
tradition” of the ancient schools of law, by which was meant customary or 
“generally agreed practice” (‘amal, al-amr al-mujtama’ ‘alaih). This con- 
cept was unrelated to the Prophet. 

In his Introduction to Islamic Law, Schacht gives the following account: 


Sunna in its Islamic context originally had a political rather than a legal 
connotation; it referred to the policy und administration of the caliph. The 
question whether the administrative acts of the first two caliphs, Abd Bakr 
and “Umar, should be regarded as binding precedents, arose probably at the 
time when a successor to "Umar had to be appointed (23/644), and the 
discontent with the policy of the third caliph, ‘Uthman, which led to his 
assassination in 35/655, took the form of a charge that he, in his turn, had 
diverged from the policy of his predecessors and, implicitly, from the Koran, 
In this connexion, there appeared the concept of the “sunna of the 
Prophet,” not yet identified with any set of positive rules but providing a 
doctrinal link between the "sunna of Abd Bakr and"Umar” and the Koran 
The earliest, certainly authentic, evidence for this use of the term "'suana of 
the Prophet” is the letter addressed by the Khériji leader “Abd Allah ibn 
Ibid to the Umayyad caliph ‘Abd al-Malik about 76/695. The same term 
with a theological connotation, and coupled with the “example of the 
forebears,” occurs in the contemporary treatise which Hasan al-Basri 
addressed to the same caliph. It was introduced into the theory of Islamic 
law, presumably towards the end of the first century, by the scholars of Itag.? 


This exposition of the early concept of the sunna of the Prophet contrasts 
with the views of the early scholars. It is therefore necessary to begin our 
investigation of Schacht's thesis by looking at the various ways the word 
was used in pre-Islamic and early Islamic contexts. 

According to Arabic lexicography, sunna means a way, course, rules, 
mode or manner of acting, or conduct of life.? The word hss been used in 


* Origins, p. SB 
Incroduction, pp. 17-18. 
» See Ibn Manzi, Lisin al’Arab, art; senan; E,W. Lane, Arabic English Lexicon (Edin 
burgh 1867), vol 4, p. 1438 
» 


pre-Islamic as well as in Islamic poetry with the same literary meanings. 
‘The pre-Islamic poet Khalid al-Hudhali says 
pt ete sh dsh Rp pew 
Do not manifest grief and agitate from a way (sunna) you have walked. 
because the first who agrees on a sunna is the one who initials it 
And Farazdag says 
PR pe pal ola Uged oe al Se ald 
He brought the sunna of Abi Bakr and “Umar which has the remedy for the 
heart from the disease 


The Word Sunna: Its Meaning and Usage 


The word sunna, with its plural sunan, is used sixteen times in the Qur'an 
in the sense of an established course or rule, a law, or a line of conduct.* 


For example, Almighty Allah says 

ead Wet ad oy 

Thou wilt not find for the Law of Allah (sunna of Allah) anything that can 
alter it 


Anda 


AYN Re ce Ad aga Oy 6 he al Lh ie ope Ot ly AS Sell 
Tell those who are bent on denying the truth that if they desist, all that is past 
shall be forgiven them: but if they revert to their wrongdoing, let them 
remember what happened to the likes of them (sunnat al awwalin) in times 
gone by. 


The hadith literature is replete with usage of this word, and it is used by 
the Prophet himself time after time, For example, Malik quotes the 


following statements of the Prophet 


SS ey WAS Ne RPL Isha I eM SES Se 
J am leaving with you two things: you shall never go astray as long as you 
adhere to them: the Book of Allah and the sunna of His Prophet. 

Some desert Arabs clad in woollen clothes came to Allah's Messenger 
(may peace be upon him). He saw them in a sad plight as they had been hard 
pressed by need. He [the Holy Prophet] exhorted people to give charity, but 
they showed some reluctance until [signs] of anger could be seen on his face. 
Then a person from the Ansar came with a purse containing silver. Then 
‘came another person and then other persons followed them in succession 


* Al-Hudhattyin, Diwan (Cairo, 1385) p. 157 
Bevan, A. A., editor, (Beirut N.D.) p. 1013, 

* See J. Pentice, Dictionary and Glossary of the Koran (London, 1875) pp. 
7 Qur'an, translated by Pickthal, p. 681; for the Qur'snic Verses, see 33:62 
* Qur'dn, 8:38; translated by M. Asad, p. 320, 

¥ Muw., Qudr 3 
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until signs of happiness could be seen on his face. Thereupon Allah's 
Messenger (may peace be upon him) said: 


DS at he fend YN oe oe | ley le Ul Je Wy 
Ne ant a NS ey ot tal oe a Wi le ee ce el 
age eA lial oe Gale Vale Jee co ais Se dle SS oe, 

“He who establishes a good sunna [practice] in Islam which is followed 
after him [by people], will be assured a reward like that of the one who 
follows it, without their rewards being diminished in any respect. And he 
who establishes an evil sunna [practice) in Islam which is followed subse- 
quently [by others), will bear the burden like that ofthe one who follows this 
[evil practice] without theirs being dimi 


in any respect. 


In all these quotations the word has been used in its literary meaning 
This last hadith implies that if anyone, of whatever standard he may be, 
consciously originates some act, good or bad, which is followed by others, 
it becomes his sunna. 

Thus, we see that the word sunna was in continuous use from the 
pre-Islamic era, meaning way, law, mode or conduct of life. The expres 
sion "‘sunna of the Prophet” came into use during the life of the Prophet 
when Almighty Allah ordered the Muslims to obey the Prophet and to 
take his life as their model. The term was also used by the Prophet 
himself."! Sometimes the Arabic definite article (al) was affixed to the 
word to denote the sunna of the Prophet, while the general usage of the 
word continued for the swina of others, Gradually the term became 
identified with the sunna of the Prophet, so that by the end of the second 
century it was used in legal books almost exclusively to mean norms set by 
the Prophet or deduced from his behavior or authentic ahadith 


Some Other Meanings of the Word Sunna 

‘That the word was not used exclusively for the sunna of the Prophet, 
however, can be seen from the following quotations from figh-Hadith 
literature: 


Ee CAS gbed J ly pao 

Pt Sal cp Lhe fail hy a SG 2 ae el 

Ud BIEN pil Sek Ue oo Os lle Ib 

PREY Ol pst Oly Jl Ii pate ue all pny tle IN 

Ph ge FO ey ley le J Mel pe J OS 
Wash 

ee en Ab ASS = De 

He pal iy ghey ale alll Jus all Spey iol uy = HLL 

SKY 


eta 


%0 Mu “tim 15, 
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ST 


1. ‘Umar said: “By Allah, had I done that, it would have become a sunna 
(a norm). 

2. Ibn ‘Umar said 
because of pain (in my leg: 

3. Malik said: “The sunna of ¢ 


his way 


sunna of Prayer, 1 simply d 


Muslim Community regarding which 


there is no differ 
4. ‘A’isha explained the meaning of the verse 4:3 


gan Vi cit Oly 


[If you fear that you may not do justice}, saying “this refers to the 
> her 


orphan girl living in the custody 
beauty and wealth and would like to marry her, but who desires to ps 
nk 


wry (mahr) less than the sunna of women of her 
5. Malik said: "It became a 
6. Malik said: "The Prophet and the Musli 

7. Ibn ‘Umar wrote to "Abdul Malik: “I agree to hear 
siding to the sunna of Allah and his Mess 


rerward the sunna of the Mutala ‘intn. 


ms knew the sunna of Pika 


nd to obey you 


ager, as far as I can. 


8. Zubri mentioned Khubaib in his book, saying: “H 
introduced the sunna of Praying two rak'a on the occasion of 


was the first wh 
9. Abd Bakr said: “I knew nothing (no share for a grandmother fr 
Prophet 

10. Ibn ‘Umar said: "The sunna of Allah and his Messenger deserves ti 


more observed than the sunna of Ibn Fulda, if you are telling 


truth 


Thus we see that the word has been used in a variety of different 
contexts, such as: 
The sunna of the Prophet 
The sunna of ‘Umar (the Second C 
The sunna of Muslims 
The sunna of Khubaib. 


‘The sunna of women 


Muw, p. 50. 

0 Maw, p89 

 Muw, p, Bob 

1 Suudies, p. 44 (A 
Muw, p, $6 

1 Mum, p. 314 

Mure, p. 983 
Musannaf, vol. 5, p. 385 

Muw, p. 513. 

Hanbal, vol. 2, p, 56-57 
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The sunna of Mutalé ‘inin 
The sunna of salar (prayer) 
The sunna of I'tikaf, 

‘The sunna of Ibn Fulin. 


Not only was the word sunna originally not confined to the practices of 


the Prophet: its meaning also underwent changes. For example: 


pte: Sis WSF a YE Fall he gay pp Ul: GL = 1 


AB go I ybT UV -Y 
fo lee Hal al ey LY! Ad r 
Se ee 6 ae of a 7 


1. Shaibini said: “Some 0 
‘ought not to be abandoned, while other scholars say itis 
biinl said: “The sunna is that the first rak’a (in prayer) is longer than 


the scholars say that witr prayer is a sunna which 
mpulsory 


the second 


3, Shaibini said: “It is sunna that the people should face the mdm in the 


sermon of the Friday Prayer 

4. Abi Haanifa said: “The sunna in the prayer is that one should stand with 
the toes (extended and flat) when one wants to stand, if one can.""*9 

Shaibinl said: “Chapter on Jmdra (governorship) and one who intro- 

duces a good sunna which was followed by people later on 

6. Shaibini said: “It is in a well-known sunna that in Shrdm (performing 


hajf) one should not wear the shitt, trousers, Quba’ or socks until the man 
comes out of his Hrim 
7. Malik said: “To sacrifice an animal (on the eve of '/d) is sunna and not 


compulsory (wajid)."" 


8. Ibn Shihi 
prayer should pray one additional rak’a (after it), Tn Shibib said: “this is 
sunna.”* Malik said: "I found the scholars of our city holding the same 


said: "One who is able to join just one rak’a of Jum'a (Friday) 


2 Shaibint, Hwjja (Hydrabad, 1345) 1, 186 
Mid 1, M42 
3 Tid 1,28 
2 Thid 1.315 
> Shaibiant, Auhdr (Karachi) 152 
2 Shaibani, Hwija, 1, 399 
2 Muw, p. 487 
3 


opinion, It was so, because the Prophet said: “Whoever prays a rak'a of 
the prayer with the Jmdm in congregation has not missed the prayer.” 

These quotations indicate that the word sunna was sometimes used for 
what had been deduced from the practice or the sayings of the Prophet, 
even though it was not stated or done by the Prophet in this way. In 
‘quotation 8, for example, Zubri says that if someone prays only one rak’a 
of Jum‘a prayer with the mam, instead of two, because he joined the 
prayer late, he should pray one additional rak'a when the Imdm finishes 
his prayer. He adds that this is sunna. It is obvious that the Prophet never 
missed a rak’a of the Jum’a prayer, because he was always the mdm. 
Zuhri deduced his doctrine from the saying of the Prophet that he who 
prays a rak‘a (with the /mdm in congregation), in fact has not missed the 
prayer (in congregation).° Now, a jurist when deducing a law or doctrine 
by using the process of analogy or other processes, properly speaking. 
only expounds (ls) the law and does not lay it down («+ Y);?" 
therefore, it was sometimes called sunna, meaning that it was established 
through the sunna. 

A further example: witr prayer, according to the Hanafi school, is wajib 
(compulsory) according to the saying of Abi Hanifa: &+ 3,1 O' ("The 
witr prayer is sunna”). This means that its obligation was established 
through sunna 

In Muslim jurisprudence, ev 
categories: 


y human act comes under one of five 


When the communication from the law-giver assumes the form of a demand 
it may either be absolute or not, If the former, the demand may consist in 
requiring man to do something, in which case the act demanded is regarded 
asobligatory (fard, 5) ),orit may require him to forbear or abstain from 
doing something, in Which case the act to be forbome of abstained from is 
said to be forbidden (harm, ¢1»); of, in other words, such a speech 
imposes duties of commission oF omission. When the demand is not of an 
absolute character, the act to which it refers, if it be one of commission, 
called commendable (mandib, 54%» ), and if it be one to be forbome oF 
abstained from itis called condemined or abominable or improper (maka, 
435+) . An act with respect to which the law-giver is indifferent is regarded 
as permissible ( es )."™ 


Mandab has been divided into three categories 


1. If the emphasis is on carrying out the act with rebuke rather than 
punishment being the consequence for failing to do so, it is called 
sunna mu’akkada (315%). The Adhdn is an example. 

2. Ifitis commendable, but the Prophet sometimes did it while having 


at other times neglected to do it — such as fasting on Monday and 
Thursday in other than the month of Ramadan or certain sunan of 
ablution [wadii'| — it is called Al-ndfila, or Sunna Nafila 

3. If itis commendable, but a form of perfection for the follower —as 
with someone who follows the Prophet in his habit of dressing, 
eating, walking, and so on — it is called desirable (>=!) or 
excellent ( iLaili_).2? Thus we find that to refer to the acts of the 
third category (mandiib), the word sunna has been used in the sense 
of an established religious practice without its being obligatory. For 
example, ‘Id prayer is sunna and not wajib (obligatory). Some 
times it is used in the sense of isla! 3! (“the complete conduct 
of life"). Every action of the Prophet relating to din — his sayings, 
deeds, and tacit approvals — are called sunna. And the sum total of 
all these actions are also called sunna or sira. Whenever the express- 
jon {1 SI (“The Book and the Sunna”) occurs, it means that 
the word has been applied in the sense of a complete conduct of life 
of, in other words, the Prophet's complete sira.>* We therefore 
sometimes find the words sira and sunna being used interchangeably 
by scholars. fbn Hanbal, for example, in the following case records 
the statement of ‘Ali, transmitted by two narrators. The incident is 
the same, but one of them uses the word sunna while the other uses 
the word sira 

ane I ae ke oe pe op LI ke Weel a tpi Oye 0-1 

6 ese fo Mi Spey $b «ll oe a sy Je bs ste 

Ja ee Uh dy Su yl wares pling ale a ow all Spey ad « 

Se A poy pat Al tlh Jo oy A cd gm en shay alan 

UB Jo ty aU ado oe heey plas Jad lld Jo 


py a ne Eo te op pe iy llth be oe ab onl oo = 
NOW oe gk ale aa eee ley ale ih ee a at ps ste 
AD or aL yey Jane Jaa ae aD py Se yf alee! ob PW pagel 
ASS sh py ay 6 ei ey pling ale 
1, Marwin —“Abdul Malik —‘Abd Khair said that he saw [the Caliph] "Alt 
‘on the pulpit and then he mentioned the Prophet: “The Prophet died, 
and Abi Bakr succeeded [him] who acted according to the deed of the 
Prophet and pursued "his conduct" (sdra bi stratihi) «1a jl until Allah 
caused him to die. Then ‘Umar succeeded him, who acted according to 
the acts of both [predecessors}, and pursued the conduct of thove two [wa 
sara bi siranihima) (qe jLey until Allah made him dic," 
2, Ibn Numait —*Abdul Malik — ‘Abd Khair: He heard [the Caliph) ‘All 
saying: “Allah caused His Messenger to die the best way any Messenger 


2 Mu, Jum’a, 11 ® Khalaf, ‘lim Uy of Figh (Kuwait) pp. 111-112 ae a 

® Which means that he would be given the reward of preying in congregation. % Than,  Dicsonaryof Technical Tes (Cae, 1862), pp. 75-704 
% Abdul Rahim, Muhammadan Jurisprudence (Lahore, 1968), p. $4 35 Yaméni, Mu‘allimi, Anwar Kashifa (Cairo, 1378) p. 

% Tid, p61 
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1d to die. Then Abd Bakr succeeded [him], who seted 
ceds of the Prophet and his sunna [nosm] and "Umar in 


of Allah was ca 
according to the 
the like manner 


Conclusion 


The word sunna literally means a way, rules, or conduct of life, It has 
y as well as in the Qur'an in the same sense 
ood or bad, if it is followed by others. As 
model for all Muslims to follow, the 
se in the life of the Prophet 


as drawn analogically from 


been used in pre-Islamic poe 


Anyone can establish a sunn 
the life of 
expression “sunn 


he Prophet was 


of the Prop 


and was even used by him. Sometimes the n 
led sunna 
heory of the concept 


of sunna, certain points need to be emphasized. The first is that the source 


the practice or the sayings of the Prophet were alsc 


Before we move into a detailed study of Schacht 


of legislation in modern constitutional states, the constitution, endorses 


the legislative authority and establishes its range of legislation, In Islam 
the legislative authorities have been fixed 
the lawyers but Almighty Allah. We have already see 
authority of the Prophet is laid down in the Qur'an, where it is cl 
shown that obedience to the Prophet is a Divine order and that the 
Prophet's legal authority therefore 

The second point is that the Qur'an never says that the s 
sunna but specifically enjoins obedience to the Messenger of Allah and 
conformity with the examples he established. Th if one were to 
ee with Schacht that Shafi'i was the first to use the term sunn 
exclusively for the sunna of the Prophet while earlier scholars used the 
al 
authority of the sunna of the Prophet. The source of law is not the word 


he very begi 


ng not by 


n that the legislative 


ns from Divine revelation 
wurce of law is 


word in a broader se 


1c, this would in no way detract from the concept 


itself but the concept, which derived its authority directly from the Qur'an 

This may appear merely a theoretical defense of the classical Muslim 
view. Let us therefore look at the evidence on which Schacht bases his 
theory 


Schacht’s Theory of the Early Concept of the Sunna 


A central part of Schacht’s thesis hinges on the usage and the concept of 
the word sunna. Briefly, he contends that 
1, The early concept of sunna was that of the customary or generally 
agreed upon practice, what he calls the "living tradition,” Incoming 
to this conclusion he follows D. S. Margoliouth and cites Ibn Mugaf- 
fa‘, who, he says, found the term used in the early second century for 
the administrative regulations of the Umayyad government.** 


™ Idem 
™ Origins, pp. S839. 
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2. The concept of the sunna of the Prophet was of relatively late origin, 
coined by the Iraqis some time in the second century.” 

3. Even the use of the term “‘sunna of the Prophet" does not mean the 
actual sunna originated by the Prophet; it was simply the “living 

tradition” of the school projected back into the mouth of the 

Prophet.” 


In the first section of this chapter an exposition was given of the 
classical Muslim view of the meaning and usage of sunna, based on 
evidence from writings of the time recorded in works prior to Shafi'i.*# In 
this section I will examine the examples Schacht brings forward to support 
his contentions. 

To support his argument that the early concept of sunna was agreed 
upon in practice or the “living tradition,” Schacht refers us to Margo- 
liouth and Ibn Al-Mugaffa’. He writes: "Margoliouth has concluded that 
sunna 4s 4 principle of law meant originally the ideal or normative usage 
of the community and only later acquired the restricted meaning of the 
precedents set by the Prophet.” Let us look at Margoliouth’s references 
to the different usages of the term sunna and see whether the deductions 
made from them are justifiable 


Schacht: Concept of sunna as described by Margoliouth: 
1. Known practice as opposed to innovation, 
a. Conversation between “Ali and "Uthmiin in 34 A. 
© Sy jo tod, Aly toglee & ps, 


He established the known swana, and decisively ended abandoned 


innovation 
b. Saying of Talbah about the war against “Alf in 36 A. 


py he Ul fo Wh pe oo BOS TOA HS px Kd 


This is a matter which did not happen before such, that a revel 
in the Qur'én might have sent down regarding it, or that there might 
have been some precedent from the Prophet regarding it 


© Aspeech of Ashtar 


Sb pStensy «Lea Ips LU pte pn op VY pipe Y ppl > 
i * 


> pid. p76 
© hem 

th he exception of he at example 

© nema, p 5 
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Those people do not fight you except for the sake of your din 
(religion) in order to bring a decisive end to the stunna (norms) and 
allow innovation to flourish and push you back in error and misgut 
dance 

d. Husain’s saying to the Basrite in 60 A. 

Mah ey A AS A pS pa Uy pS Jey ot 

Thave sent you my Messenger, and I am calling you to the book of 
Allah and the sunna of His Prophet 


e. Conversation of Suwaid with Mujarrif in 77 A.H. 


es Kay AS J payers ly 


Whatever the case be, we call them only to the Book of Allah and the 
sunna of His Prophet 


2. Past practice. 
Speech of ‘Ali in 37 A.H., after the incident of arbitration 
BLL ee ee So 
They made their decision without any clear evidence or any early prece 
dent of sunna. 
3. Good practice, as opposed to bad practice 


The letter of ‘Uthman to Meccan in 35 A.1t 


sag pp cy pny gle AM Jue aN Dee he el gt Sb Ey 


The good norm [yuna] which has been initiated by the Prophet and the 
two Caliphs after him. 


4, Order, as opposed to disorder. 
Used in 64 A. 
tel op ots He tt 
He enjoins people to act according to the sunna and forbids them from 
sedition, 


5. Practice, without further definition. 


a. The argument of ‘Ali against al-Khirrit when he disagreed with 


the arbitration of ‘Ali and wanted to leave ‘Ali in 38 A.H. 

Wj ABU, SI the, tal ple 
Come here and let me teach to you the Book of God and dispute with 
you regarding the sunan. 


b. The advice of Muhallab to his sons in 82 A.H. 


SPL tay pl platy Sia zs Sle 


‘You are enjoined to recite the Qur'an and to learn the sunna and the 
manners of the upright people. 


a 


Ascribed to God, the Muslims, Islam 

a. A Law of Allah (38 A.4)*? i = 

b. Conduct of Muslims (36 A.14.).5* asl) 2. 
¢. Norms of Islam (34 4.14,).% X29) = 


Practice of the Prophet and the first two caliphs in 35. AM 


tg oe GEL a pes egal ih EL 
The good norm {sunna] which has been acted upon by the Prophet and 
the two Caliphs after him. 


Something over and above the practice of the Prophet 
(a conversation of Zaid b. "Allin 122.1.) 


MY Laas OF gat SLs ot of goal 


We call you to the Book of Allah and the sunna of His Prophet, and to 
cause the sunna to flourish and to cause innovation to be extinguished 


Shy 6 a5 ey al AS) pSyo U 


9. Practice taught by the Prophet. 
Muhammad taught them practice, as it is described in a letter 
ascribed to "Allin 36A.H 


pol 4 Nplate cabal! I gt 


USbly USI pele 
AS Saslt ie SI Oy ME Igng Ay bpd Lily Bly ASL hae cb ae 


yey Hey ah 
Then he taught them the Book, the wisdom, obligatory deeds and 
commendable deeds (sunan). Later on, the Muslim community 
appointed as successors two pious rulers who acted according to the 
Book of Allah and the sunna (of the Prophet), whose conduct was 
excellent, and who did not deviate from the sunna. Indeed, itis your right 
over us that we act according to the Book of Allah and the sunna of His 
Prophet 


10. Practice from the Qur'an. 


In a letter, 129 A.1., by the founder of the Abbasids, 


ES Ertl bpp te Jol bS ale dp Sle a of 


Allah revealed His Book to him, made lawful in it what is lawful and 


% Annales, 11, 1083 


% Annales, It, 240, % Annales, 1, 427. 
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2 Annales, 11, 1700, 


1 Annales, 1, 3419. 
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arious Laws 


practice of the Prophet in these st a1 commons ; 
referen hird caliph, *L n, wh 
‘ u he charges forms 
differ seriously from that predecessors; thoug! : 
against b ways somewhat vague. I ar that the 
jource of law wa: anything quit nite, but merely what w: 
uustomary, and had the approval of per f auth of wi 


It is extremely difficult to see how Margoliouth reaches the 
ions, First the only reference which meni Uthman is numb 
which has no bearing on the econd, it is hardly logical to apply 
the “vagueness” of the charges he refers to — albeit without eviden 
from the text — into a vagueness regarding the definition of 
Would the authorities invite people to follow the “sunna of the 
or promise to work according to it if it had not been clear! 
Moreover one wonders how “it seems clear” that sunna wat 
was customary. Most of the documents, speeches, and charges refer 
specifically to the “sunna of the Prophet” a that gives th 
phrase # fixed and definitive meaning (the ase is used): A 
definite personal practice of the Prophet is being spoken about and not a 
general practice of the community 

What is pethaps most damning, as far as Schacht’s reliance on Mar 


Hiouth goes, is that most of Mar 
of the first century. If Schacht accepted these 
accept the fact that the expression 


first feren 


authentic, he would also have 


junna of the Prophet” was widely used a hundre 


contended it wat 
Iti 


Bravmann, whose work was first avail 


to note here the excellent conclusions of M. M 


le to the me only when this book 


been able to draw on as 


was going to press and which I have ther 


ight otherwise have been the case." According to Brava 


D.S.Ma 
carly times is most frequently mentioned in reference to “Uthman, was nc 


he Prophet, which in the 


yet anything quite definite, but merely what was customary, that is: “the 
nity With respect to this 


4 that the very specific term Strat Rasdli-Ullah which is 


practice of the Muslims, or of the e¢ 


theory it 


Annales, U1, 196 
“D. $. 
1 6-70. 
*\ See M. M. Br 
Concepts (Leiden, 1972 
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Development of Mohammedanism (London, 1914 


mann, The Spiritual Backgre 


used in ‘Uthm 


N's oath of office (in al-Bal: 
rocedure of the Prophet’ makes it perfectly clear that what is meant by 
the expression ‘the practice of the Prophet is the specific, pe 

he Prophet hims, af the community. And itis the 
Prophet, Strat Rasili-llah, that is 


duri’s report) for ‘the practice 


fically demanded from the candidate to be elected as “Umar’s succe 
Obviously, the adherence to the law of the Qur'in was a more or le 
iring to that office, or, for that matter 

q phet had his specific, person: 

f ices, procedures, which no le 
uild, of course, in part have roots 
an important fact that the nce to 

was -ction with the election af 

titute a basic principle 


to Schacht, I 


at sunna ay it w d in hi was based 
ced 3 down by the Prophet and the first Caliphs, but to 

administrative regulations of the Umaiyyad government, In 
Shafi, however, he did not fall back on traditions from the 


nclusion that the Caliph was free to fix and 


the fact that Ibn al-Mugaffa’ was neither a lawyer nor a 
theologian but an anti-Umayyad, ini 


J, charged with heresy, it i 


simp! fi 


the case that he regarded the caliph as free to fix and codify the 


alleged sunna. Describing the role of the caliph. he says: 


Uae Y hed Stl pL 


far as our confirmation is concemed of obediens 


to the Smam [the 


Ise ought to be obeyed, it pertains only to 


1p} and of planning (tadbir) and 


mutters which ( J under the authority of the Iams. No one else 


has the right to command or to be obeyed as regards setting out on or 


returning from combat, gathering and dividing troops, appointing and di 


Bravmana, The § Hackground of Early telam, op. cit. (1 have, however, certain 


zy: (1) He apparentty di 
the Qur'an in determining the birth 


Margotiouth’s relerences (2) His very limited 


Sirat Rasul 


of the expres the Prophet}, 4 meth 


every Orientalist) 


Origins, pp. 58 
* Ziriki, ob-A'lim (Cairo, 1373), vol. 4, p. 284 
© Too akMugaffa’, 10,. 349, published in Ashdr Fon Mugaffa’ (Beirut, 1966) 


n 


ment on the basis of ra'y [personal 
missing governors, and giving judgment on 

opinion] in matters for which there are no traditions (dthar) or in discharging 
punishments or rulings in accordance with the Book [of God] and the sunna 


Furthermore, he says, 
EN ats ASN ole 5 peal ys lb oy 


that they [the army] learn the Book 


the caliph must attend carefully to seei 
[of God} and acquire knowledge of the sunna. 


He says further 
all they ab Jf 4 LU le pm ed SL Jad ore gd gos ge ln 


Ble ge fee Lily. Ee al pre gill pM Je dn 9 


SS JB ISL «nhs op gbl Sal gf AU Dy ape Je 02 Se 
fed AYE Tang gil El ole 
Peal yi 

vong them who claim to adhere to the sunna, they make that 
even to the extent that they shed 

< with that which they deem 
tit they cannot say that blood was 
ophet or during the period of the 


sunna which it is not their right to d 
blood without evidence or proof in accord 
the sunna tobe, Andif they are asked ab 
shed in this case during the life of the P 
rightly guided /mams after him. If they are asked whose blood was shed 
according to this sunna which they claim, they would reply "Abdul Malik b. 
Marwin of those [Umayyad] governors did 0. 


It is evident that the writing of Ibn Mugaffa’ is directed against the 
Umayyad period. We are not concerned here about whether his st 
ment is right or wrong. What concerns us is only his concept of sunna. 
According to his report, there was much confusion, even within one city 
— Kifa— and the judgments were not unanimous, so he advised that 


c- 


Ligne ey AS Gal oh UA py ASW ale phe al cay 


Aghios 
Fe ed Su me 

a age 
Thus, if the Commander of the Believers should see fit to decree that these 
cases and different norms (siyar) be brought before him in a book together 
with the explanation and argument of every scholar on the basis of the sunna 
oF giyds [analogy], the Commander of the Believers could examine them and 
give his decision in each case according to the inspiration (ilham) 


SN a Sj git cate nal 


If the Ibn al-Mugaffa’’s Risdlah fi as-Sahabah is taken as a whole, it is 
evident that in his opinion the caliph is bound to act according to the 
Qur'n and the sunna, and that anything for which there is no precedent 
from the time of the Prophet or the rightly guided caliphs cannot be 
accepted as sunna. Moreover, the caliph is responsible for making 


© Ibid. 350, 
© Ibid, 383 

Ton al-Mugafla’, Sahdbuh, p. 354, published in Athar fbn Mugaffi 
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arrangements to teach the Qur'én and the sunna to the people, for 
promulgating a law book based on the sunna and Qiyds, and for punishing 
offenders according to the Qur'an and the sunna. 

Not only does Ibn al-Mugaffa’ give no indication that the caliph is free 
to fix the "alleged sunna,” on the contrary, he states explicitly that the 
caliph must follow what has been established in the Qur'an and the sunna, 
Moreover, his statements are specifically concerned with legal cases. It is 
difficult, therefore, to see how Schacht can deduce from these writings 
that law in the first century was not based on the Qur'an and the sunna. 


The Medinese School 


Having stated his basic position, Schacht moves to a discussion of the 
ways in which the sunna was established in the Medinese school, attempt 
ing to show that the concept refers not necessarily to the Prophet but to 
the agreed-upon doctrine of the authorities of the school, He concludes 
that, for the Medinese, sunna was the “practice” or “living tradition” of 
the school 

In support of his view, Schacht refers to the discussion between Shafi" 
and Rabi in /khwilaf Malik, where it is pointed out that the Medinese 
establish suana in two ways: 


1. Authorities among the Companions hold an opinion that agrees 
with the doctrine in question 
2. Men do not disagree about it. 


In this discussion there is no reference to the Prophet himself as an 
authority for establishing sunna, a point which Schacht clearly considers 
significant. But if we examine the evidence, we find that there is very little 
that can be used here as the basis for a valid theory regarding the 
Medinese school. First of all, these opinions about how the Medinese 
established sunna are those of an opponent of the Medinese school. In the 
context of this statement of Rabi’, and in support of the alleged Medinese 
concept of sunna and its way of establishing the sunna, Schacht cites the 
case of preemption: 
For instance, Muw. iii. 173., where Milik quotes a mursal tradition on 
pre-emption, on the authority of the Successors Ibn Musaiyit and AbO 
Salama b. ‘Abdalrabman from the Prophet, and adds: “To the same effect is 
the sunna on which there is no disagreement amongst us." In order to show 
this, he mentions that he heard that Iba Musaiyib and Sulaiman b. Yasir 
were asked whether there was a sunna |that is, a fixed rule} with regard to 
pre-emption, and both said yes, and gave the legal rule in question.” 


Here is the original text 
er as pte pe te 


Pe ge it 


© Origins, p. 61 
7 Origins, p61 (italics mine), 


Tn Shihab informed us that S al-Musayyab and Ab@-Salama b. ‘A. 
Auf [both Successors] reported that the Prophet made a ruling on the basi 
of pre-emption regarding an estate which had n divided among th 
partners, But if there was h tions] between them, there would be 
no pre-emption 
Milik says this is the sunna regarding which there is no difference of 
opinion among w 
Milik stated that he had been informed that Iba Al-Musayyab was asked 
about pre-emption, "Is there any sunna concerning it?” He n Yes 
Pre-e ns (o houses and lands and ont perties held among 
artners 
It is crucial to emphasize here that this text totally undermines 
Schacht’s case. Schacht is attempting to demonstrate — in support of 


Rabis statement — that: 


1. ‘The sunna was established by the Medinese authorities because the 


Companions held an opinion that agreed with the doctrine in ques: 


The said opinion has no reference to the Prophet 
3. Men did not disagree about it 


However, the above-mentioned points cannot be established with the 
reference to Schacht's text, because 
1. The authorities mentioned are Successors, not Companions. 
2. There is an explicit ruling of the Prophet involved which has been 
recorded in this ease by the Medinese scholars and even mentioned 
by Schacht —a fact which demolishes Schacht’s entire approach. To 
establish his point, Schacht needs a precedent where the Prophet 
must not have been mentioned. To choose an example where the 
basis for their agreement is a well-known tradition of the Prophet 
quoted by those scholars, indicates, perhaps, the absence of a more 
telling example 


However, Schacht commits a few more mistakes in this citation. 

1. In the Arabic text clear reference is made to sunna and Schacht 
translates it as “a fixed rule," which is wholly unacceptable unless he 
means a fixed rule established by the Prophet 

2. Hementions the name of Sulaiman b, Yasir, who, however, has not 
been mentioned in the text referred to. 


7 Muw, pp. 713-714, 
“4 


After quoting the case of preemption recorded by Malik, Schacht says 
that “the wording here and elsewhere implies that sunna for Malik is not 
identical with the contents of traditions from the Prophet.""”? To prove 
this, he cites five examples. Each will be examined in detail, and it will be 
shown that, to establish his case, Schacht has had to distort the evidence 
take arguments out of context, and suppress the facts 


EXAMPLE 
In Origins Schacht says: 


In Mu. ii, 181 ff., Malik establishes the sunna by a tradition from the 
Prophet and by reference to the opinions of ‘Umar b. ‘Abdal'aziz, Abd 
Salama b. “Abdalrabman, and Sulaiman b, Yasir. He adds systematic 
reasoning because “one wishes to understand’, but he returns to the sunna as 
decisive: ‘the sunina is proof enough, but ane also wants to know the reason, 
and this is it.” It does not occur to Malik to fall back on the tradition from the 
Prophet as such, as the decisive argument, a thing which Shafi" does in Tr 
Mi, 148 (p. 249). 


Here is the background of the argument: 


1, Any tradition contradicting the Qur’n cannot be a genuine tr 
tion, a rule accepted by all scholars. 

The Qur‘dn (ii, 282) demands two witnesses to establish legal rights 

A tradition narrated by Malik and followed by him shows that the 

Prophet made rulings based on a single witness and the oath of the 


plaintiff 


The opponent's argument is that this tradition apparently goes against 
the Qur'in. Therefore, it is unacceptable, Malik argues that it does not 
contradict the Qur'an. He shows further that even the opponent accepts 
single witness for the verdict in certain cases 

Schacht appears to admit that Malik “returns to the sunna as decisive”; 
but he immediately qualifies this because Malik in his argument with his 
opponents seeks to justify the sunna on rational grounds rather than on 
the grounds that it came from the Prophet. This leads Schacht to argue 
that it is the logical justifiability of the sunna which is important to Malik, 
not its origin. “It does not occur to Millik to fall back on the tradition of 
the Prophet as such, as the decisive argument,” He hopes accordingly to 
extrapolate the conclusion that for Malik it is neither sufficient nor 
necessary that a sunna should come from the Prophet to be valid. 

‘This can only be done by ignoring the context in which Malik made his 
remarks. The problem which Malik was addressing was what branches of 
Jaw could make a valid judgment based on one witness and the oath of the 
plaintiff. Malik records the judgment of the Prophet and the opinions of 
the Medinese scholars, showing that this ruling of the Prophet was not 


7 Origins, p61 
” Origins, p. 62 


brogated; he shows that the Qur’nic rules concerning witnesses and the Personal discretion but on well-known hadith of the Prophet. Indeed, 
above-mentioned tradition are not in conflict. The point at issue is that Malik himself quotes the hadith after quoting the decision of Zuhri. He 
Malik’s opps believes the ruling to be against the injunctions of the Says that the Prophet said: . 

Qur'an; Malik goes into considerable detail to show that the ruling has a 2 
sound basis in reason and does not in fact conflict with the Qur'an. 

It is because of the need to convince his opponent that Malik seeks This is because the Messenger of Allah, may Allah bless him and grant him 
rational proof for his acceptance of the particular sunna, not because he Peete, sid, “Whoever Joins ta 
himself feels the inadequacy of accepting the sunna as sunna. Indeed, i rayer: 
after discussing several similar problems, Miilik says: The same hadith has been recorded separately by Malik through Zuhri 

Here is the original text: 


B.S i ES) AN op Ayal oe 5 UE ply ale a Jue al Spey of wy 


rak‘a of the prayer has partaken of 


Dona Ni oe AN be op Le le ge ool os he os pe ie 

7 Aah aw Dll 4 US, Hal oe | WU peg ale dl bo al 
Ibn Shibib Zubri reported on the authority of Aba S: 
Je witness in certain cases] then he mast a Huraira that the Prophet said, “He who joi 
with one witness, although itis not mentioned in the Book of Allah. What [with the Jam) has partaken of the praye 


Lara ein i catagories neo npaeaera What this means is that Malik’s approach to Zuhri's decision in this case 


Toston; in tlor t God ce aay We be eobied te wile eee was based directly on a hadith of the Prophet; in the same way, he 
sasftiiont las Pantin of teal approves of the doctrines of the scholars of Medina precisely because they 
were acting according to a hadith of the Prophet. It is only by partial 
citation of his example that Schacht is able to present this argument 


Plas alll Lt Ot Ua oe JST Le Oly Me A dead 


t to [handing down judgments based 
mit to [the validity of] an 


If he [the opponent] should a 


1a from AbO 
in a single rak'a of the prayer 


know what is right and the basis of argument 


EXAMPLE 2 


Schacht says, “In Muw. i. 196, Malik quotes a decision of Zubri, ending In case it may be argued that what is deduced from the hadith or sunna 
with the words: ‘this is the swnna’; and Malik adds that he has found this to of the Prophet is also sunna, it should be remembered that this has been 
be the doctrine of the scholars of Medina.”"”> Here is the passage: the usual practice. Not only in the pre-Shafi'l period but even today, 


j s * wology. (Chapter 3 discusses this matter under 
5 Fe Sacaiy rs jurists use the same terminology. (Chap 

ieee Cake inate eo Ue OS at Ags il op the heading “Other Meanings of the Word Sunna.") It may be shown, 
Ve pad) Ja S,af lb oy : le JE. NN ay sy cpl dbo gl 


os oto or therefore, that Schacht's deduction about Example 2s invalid —if for no 

Spl lb Sy all oe Bypl oe SG pny ale alll foo Uh Jey of wl ‘other reason than that the totality of the text he is relying on to make his 
"4a case contradicts the citation he has given. 

Zubri said, “Whoever joins in at least one rak’a of the Friday prayer [in 

cotgtepason)Uioald pony one ational nak wits oder tt coosocaies EXAMPLE 3 

cof congregational prayer), Zuhri said, "This is the sunna.” Malik said, *“L Schacht says: “In Muw, ii, 110, Malik speaks of the sunna in the past 

found the scholurs of our city of the same opinion. This was 40 because the (madat al-sunna) on a point of doctrine on which there are no 

Prophet said, ‘He who joins in praying a single rak’a of the prayer {with the traditions,"® Here is the original text 


Imam) bas partaken of the prayer 


Le pie SPY) ee ag ie pag J aL lg a 
What Schacht argues from this particular example is that Zuhri used OF hn Yo SN gE Le DEP att pate aml St ana te a ile 

the term sunna to describe a decision of his own about Friday prayer and nip SY Ab Ub ngs JOS 

that Malik not only approved of this procedure but added that this was the J 2b hla, julalel Je Jeph dpe Stel gon Lyf a 

doctrine of Medinese scholars.” me Ste Soom 1 Obed oe Sel gl oxy coy gl 
Examination of a larger section of the passage quoted by Schacht A neep ae Tier ARE. oF MW Ftd abneres 3 

makes it clear that what Zuhri describes as sunna was not based on Lal boy! Spc A Dae os Sipe 

ein LI arg Jp ale Sy aS ale 2p od J cr 


™ Muw, pp. T4725, 
* Origins, p. 62 


* Mus, wo. , p. 196, see 
7 Origins, p. 61 © Origins, p. 62. 
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Malik said 1 invalid to give aoc for 
Tiaeral for which be bs akes old oft 
Malik explained: Anillastration ofthat wh 
Tnthin case fhe does so 


that particular camel in perfect or 
itis for his use at that stipulated ame has been any mishay 
way of death or anything else, hi ¢ returned to bien, and the 


Malik stated that the difference between [what is valid and invalid in 
nder discussion} is in taking possession [of the object]. Anyone who 


takes possess he has taken on a rental basis is our of danger of risk 


(gharar), and also out of the range of the cases of advance money which »re 


invalid, because he has possession of fixed [and 


greed-upon] articles. Thi 
.one who buys a male or female slave and holds 


resembles the case of 


possession of him/ber and pays the price. Thus if something happens to the 


om the seller on the 


slave within the year, he would receive back his money 
basis of a year's warranty." 
There ix nothing wrong in this, And such as this has the sunna been 


established in the past regarding selling of slaves." 


Again it is clear that Schacht has failed to place the exa 
proper context, Malik does not bi 
toand/or predating the Prophet 
prohibition of any sale which contains an element of risk, He refers to this 
by the word al-gharar, and quotes the hadith of the Prophet concerning 
gharar (risk). We have already shown (in Chapter 1 and in Example 2) 
that jurists sometimes use the term sunna to express what has been 
deduced from the sunna or hadith of the Prophet 


1¢ his doctrine on some sunna unrelated 


he deduces it in the light of the Prophet's 


EXAMPLE 4 
Ina further attempt to show that to establish the sunna, reference to the 


* Muw, Buy’. p. 629-30. 
hare means pen. 

© Muw,. pp. 629-600 

% Milik quotes a tradition from the Prophet (sce Muw., p, 664) forbidding ony sale 
containing the danger of risk, uncertainty (gharar) 


ard, oF Fisk. See Lane, Arable Kngliyh Lexicon, ps 2238 
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Prophet was not primary, Schacht says, “Mud. 1. 115 establishes the 
Practice of Medina as sunna by two traditions transmitted by Ibn Wahb, 
which Malik had as yet ignored and by references to the first four Caliphs 
and to other old authorities." Here is the original text 


La ear ny ae all Joe el Sly: pm dd 
Miilik said: Maghrib and ‘Isha’ prayers c 


ity, even if there is no rain but on cx 


Ne prayed together while in the 
Jition that there is mud and darkness, 
and they can also be prayed together if there és 


Ton Wahb reported . . . {that} Ibn Qusait reported to him that praying 
Maghrib and ‘Isha’ together in Medina on rainy nights is sunna, [The 
Caliphs) Aba Bakr, ‘Umar, and “Uthmén all prayed accordingly 

Tha Wahb said: This was the doctrine of ‘Abdulla b. “Umar, S'aid b, 
Musayyib, al-Oiisim, Silim, “Urwa b. Zubair, ‘Umar b. "Abdul ‘Azir’ 
Yaby4b. Sa'id, Rabf'a and "Abul Aswad. Sabnin said: And the Prophet also 
prayed them together 


Schacht is incorrect in saying that Malik ignored the tradition, Here is 
the original text from Milik’s own writing 


WE le oe te es pee tne es SU eal yl ye Wh go 
ph Jin shally Ally « Lage paally sp lill plery ae alll Jor alll pep i 


Pep irers 
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Malik. . . reported on the authority of Ibn "Abbis that the Prophet 
prayed Zuhr and “Agr as well as maghrib and ‘isha’ together without being in 
any fear of war or on a journey 

Milik said, “In my opinion this was because of rain."* Malik reported on 
the authority of Na6i" that when the governors (umard’) of Medina would 


* Origins, p. 62. 

® Sabnim, Mudawwana. (Cairo, 1323) vol. 1, p. 115, cited hereafter as Mud. The point at 
insu is the praying of the two prayers of Magrib and 'Ivha vogether if there was rain. Ibo 
Wahb reported the opinion of Milik that the two prayers might be prayed together 
there was rain, darkness, or mud. Later he reported the statement of Ibn CQusait that this 
‘was sunna and was practiced by the three caliphs, and himself added the names of Tbn 
‘Umar and 2 few other authorities. Sabniin says that the Prophet prayed these two 
prayers together in the circumstances mentioned above, thus providing the documenta: 
tuoa for the above mentioned sunna 

0 


pray maghrib and ‘isha’ together in times of rain, Tb “Umar would join them 


in prayer.” 


It is clear in the light of the writings of Malik that he himself recorded 
what was reported about the practice of the Prophet and what he under 
stood about that practice, Furthermore, he explains that it was a con 
tinuous practice, not having been abrogated. He, therefore, reports the 
practice of Ibn ‘Umar (d. 74 4.1.) to assert his point, and he formulates 
his own doctrine accordingly 

The author of the Mudawwana, Sabniin, records the practice of the 
Prophet in this case. Schacht refers to the same passage in the Mudawwa 
na and quotes the first few caliphs and other old authorities, but omits the 
explicit reference to the Prophet. In the same way he totally ignores the 
writings of Malik and contrary to fact, contends that Malik is ignorant of 
these traditions 


EXAMPLE 5 


Schacht says, “In Mud, v, 163, Ibn Qasim says; “So it is laid down in the 
traditions (thar) and sunnas referring to the Companions of the 
Prophet.4* Here is the original text 


TS SAL erst rp ttleds ob 
Y¥:uu 
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rhe te a fae ell al oj tly JE cole ALIS « once 
ald iyo att ae ais OF IE pie pal oy Of Ue $3 wills 
te Fe! OW bee J ges) pied ole 
on regarding a [married] woman from enemy 
ory who has migrated to us after embracing Islam: Can she 
or can she not be {re-] married {immediately}? 
hn Qiisim: No, 
Sabnin: Then what should be don 
Thn Qiisim: She would wait for three menstrual periods to pass. If her 
husband accepts Islam before the third monthly period, he 
would take her to himself; otherwise she would be divorced 
from him 


Itis in accordance with this that the reports (dthdr) and sunan have been 
transmitted in [the cases] of the Companions of the Prophet, may God bless 
him and give him peace 

Likewise Malik explained that whoever accepted Islam during the ‘idda 
period of his wife™ after she had accepted Istam and migrated to live with the 


Sabnin; — Whatis your o 
ter 


© Muw., Qasr, 3-5, pp. 144-145. 

* Origins, p. 62 

* Sahnia AL-Mudawwana (Cairo, 1323), vol. 5, p. 163. (In translating I have supplied the 
names instead of "he said” and “I said”) = 
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Muslims had the greatest right to her. 


Schacht attempts by this example to argue that the Companions cre 
ated their own independent sunna and that these could be appealed to in 
settlement of disputes. In fact, this interpretation is based on a misreading 
of the Arabic text. Ibn Qasim did not say that it was the Companions who 
established the sunna. He does not say ia! i (“‘sunna of the Com- 
Panions"), but pleyate ai jo gi nl jails (the sunan among 
the Companions of the Prophet"), or in other words the sunna which was 
followed by the Companions of the Prophet.% There is no textual justi- 
fication for the assumption that the sunna in question originated with the 
Companions; if anything, this example indicates that the sunna was 
identical with the injunctions of the Prophet. Indeed, all five of the 
examples we have analyzed either make explicit reference to the Prophet 
orto norms deduced from the practice or the orders of the Prophet. 


The Syrian School 


In discussing the concept of sunna in the Syrian school, Schacht has this to 
say: 
‘Auzi'T knows the concept of “Sunna of the prophet”... but does not 
identify it with formal traditions. He considers an informal tradition without 
Jandd, concerning the ife-story of the Prophet, sufficient to establish a "Valid 
sunna” . . .and an anonymous legal maxim sufficient to show the existence 
of @ sunna going back to the Prophet." 


The contention that Au2'l does not identify sunna with formal traditions, 
however, is based on no explicit statement by Auzi'i himself. If Schacht is 
deriving it from the writing of Abd Yasuf, he must show whether what 
Aba Yasuf has recorded is the original and complete writing of Auzi‘i or 
whether it has been abridged for the sake of refutation. This he does not 
do. What is clear is that in the writings of Fazziri (d. 188), a student of 
Auzi'l and contemporary of Aba Yasuf (d, 182), we have positive 
evidence of the importance Auza'l attached to isndd.” 

‘One must also take into account the probability that on the occasions 
Auzi'i fails to provide isndd, is may well be because he felt a particular 


The ‘ida period refers to the three menstrual periods which, in certain cases, a woman 
has to wait after divoroe before she may marry again 

% The problem under discussion is whether a woman who converts to Islam and migrates 
from enemy territory (Dar-al Harb) to Mustim territory 8 able to remarry. Tbn Qiisim 
‘tives the opinion that if her husband joint her withia three menstrual periods and 
becomes « Muslim, the woman would return to him. Adhdr and sunan trom the Compan: 
jons of the Prophet are quoted to this effect. Similar situations were faced by many 
‘women who migrated to Medina and eft their husbands behind during the Ife of the 
Prophet. If their husbands embraced Islam and came to Medina within the required 
period, their wives were returned to them, 

" 70. 
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na wa so malin Bek bo seen i Ek that the Iragians use sunna as an argument, even when they can show no 
ts origin was superfluous, int at issu relevant tradition." 
that he refers to the precedent set by the Prophet He Roan tae 
re are the original texts of the above-mentio! 
What Schacht refers to as the “L ph in fact t ati mae 
ibution of booty — clearly mai heart national law - me Shot 
Awzi'i to establish mina is cont the facts. Auzai7 state 20: Y 
early that the practice began with the Proph plici Al said: Pray four rak’a on the oc 
The sunna which ha lished f r 10 pray [as is normally done 
Prop that h ok o u ni The second case 
Morever, the “legal maxim” is in fact the wording of the Prophet hie rt . 
ecorded by scholars and biograph he Prophet Au Fi 
The Iraqian School petals Yh dca! 
Yah: Vel 
On the Iraqian schoo! it states that “the Iragians, in their view of 
faanigi pares bee toehency cla Bia es cole ; ShAITT said to Medin: who differ with you in the case of making 
than do the Medin He uses two quotati pis view. I judgment on the basis of the defendant's refusal to take the oath [saying] 
hould be noted from the outset that neither quotati nth nal ‘We do this on account of the sunna.” But the Queén mentions neither thi 
writings of Iragians; both are summaries made by Shafi, one of thei matter of a single oath nor the refusal 10 take it. This is sunna for, rather, a 
»pponent: Thu: T 40, ays Schacht, “in at it Ali rule derived from sunna). 11 ts not denved from the Qur'an, nor does it come 
epresenting an ‘unsuccessful’ Iraqian doctrine, sunna ¢ t under the procedure af giving witness [which has been mentioned by the 
of ‘established’ religious practice.” * And he go Qur'dn ii, 282]. We believe that the Qur’dn demands that no ope should be 
RE ies me SRR Ey a given [his claim] on the basis of a single witness but only with two male 
H ; itness and two female witnesses. And refusal to take 
unna (i.e. they give judgment on the defendant's refu ake the oath 
‘when the plaintiff can produce no legal proof, and they do not de = court onthe part of defendant] doesnot come in th 
plaintiff a confirmatory oath as do the Medinese]. There is no mention of ategory of wi 
he oath, or of the refusal to take it, in the Koran, This is a sunn o As far as the first quotation is concerned, it has been noted earlier that 
n the Koran, and it ds he into the cal nd from the term sunna is used in dil contexts, one of them being an 
switpemten (which ie provided 8 - Koran ii. 282]. We hold that the K established religious practice instituted by the Prophet which is not 
cea ma ie Peers ee cher two men 0 compulsory (wdjib ot fard). For exumple, five daily prayers and the 
Dadar thas Saree ene ert aeeree =* = Friday prayers are fard (obligatory). These prayers were instituted by the 
Prophet, but the Prophet himself offered other prayers, either in solitude 
His overall conclusion from these quotation ne point i orin congregation. He prayed Tahajjud late at night, the ‘Id prayer, twice 
a year, and superogatory prayers every day before or after the congrega- 
tional prayer of Fajr, Zuhr, Maghrib, or ‘Isha’, All these prayers are 
called sunna — ct known to every Muslim child, In this sense, the word 
* 11 oupht to be noted thatthe use of and is only to prove the authenticity of the trad means a practice established by the Prophet that is not compulsory 


* For u detailed discussion on the iis see fravmann, 
of Early filam, pp 

% Tho Hishdm, Sire, (Cairo 19: a8 

m Origins, p 


* Idem 
9 Umon (Cairo, 1% 
witness, and asks the defeodant ts 
decided in the favor of the plaxotifl 


n- MT the plaimiff can produce 00 


cited hereafter at Um 


} vol. 7.p. 
take an oath, who in furn refuses, the case would be 


Thus the ‘Id prayer is sunna, and not wajib or fard. When *Ali men- 
tioned the practice of praying two rak‘as for “Id prayer, referring to it by 
rring to # practice well known to every 


the term sunna, he was r 
Muslim. The sunna in ‘Id prayer is that the Prophet used to pray it outside 
the city. "Ali asked the people to pray two rak‘as as sunna after the 
manner of the ‘Id prayer and two additional rak’as because of having been 
unable to go outside the city 

Schacht says that it was used in the sense of “established religious 
practice.” But the question then arises of who first instituted the ‘[d 


prayer practice. Is it a pagan practice which was followed by the Compan 
ions such as ‘All, or was it initiated and established by the Prophet or 
someone else? I do not think that anyone would claim that the '/d prayer 
was originated by anyone other than the Prophet. Thus sunna here refers 
to the practice of the Prophet. It is, therefore, clearly wrong to use this as 
an example of the Iraqians us 

relevant tradition 


the term sunna when they can show no 


The same is true of the secc 


4 example. The term here is used in the 
sense of ns of sunna — one of the four adilla. In 
this case, the [agian opponent actually refers to a well-known tradition 
from the Prophet "S31 46 Je cnedly eal! Je &Jiwhich means that 
the burden of proof rests upon the plaintiff and the oath on the defendant 
Thus, the Iragians say that their doctrine is derived from a well-known 
hadith or, rather, sunna 

Moreover, Schacht has mistranslated the passage. The Iraqians did not 
say: “This is a sunna which is not in the Koran.” No one claims that the 
Qur'an is the repository of the sunna, What Schacht has done is to join 
two sentences with “which,” thus changing the sense, The original text is: 

lalgtsl aby OL aI pb &. Iley which means: “This is a sunna (i.e. a 
ruling derived from the sunna] and is neither derived from the Qur'n nor 
does it come under the category of bearing witness” [which is mentioned 
in Qur'an ii, 282} 

Schacht has, therefore, failed to prove his point that the concept of 
sunna in the ancient schools of law was not identical with the content of 
traditions from the Prophet, While the word sunna was certainly used for 
the acts of other people, in the majority of cases it denoted the sunna of 
the Prophet and not the “living tradition,” Moreover, the sunnas of the 
Prophet were given binding authority over any other legal precedents or 
opinions 

We turn now to an examination of Schacht’s contention that the ancient 
schools of law based their jurisprudence on the “living tradition” and that 
the sunna of the Prophet was fabricated by these schools and incorpo- 
rated into their body of law 


norm proved by the me 


0" For detail, see Too Hajar, Fathul Bart, v, 242-243, quoting Tabariai, Baihaqh, and 
Bukhari with different wordings 
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CHAPTER FOUR 


THE LIVING Traprtion IS 
MORE AUTHORITATIVE 
THAN THE 
SUNNA OFTHE PROPHET 


Schacht calls the ancient schools of law the Medinese, the Syrians, and the 
Iragians. It is important to note here that these names are misleading 
There were many law schools in the early days of Islam, the most famous 
‘of Medina and Kofa, and in both 
cities there were many scholars Whose opinions on law differed, Schacht 
has based his views on the writings of only a few scholars from these 
geographical areas: Malik b. Anas of Medina, Aba Yasuf and Shaibini of 
ifa (the Hanafi schoo!) and, primarily, the polemical writings of Shafi’ 
during his last, Egyptian phase. Although Schacht himself says that “it 
would be a mistake fo generalize, even within the circle of the Kufians, 
the uniformity of doctrine,""! he nevertheless makes broad generaliza 
tions on the basis of the writings of a single scholar of a single school of 
Kafa and extends them to the whole of Iraq; similarly he generalizes on 
Malik’s work and applies his generalizations to all the scholars of Medina. 

To put the theories of the ancient schools of law into perspective, these 
schools themselves should be precisely identified. Thus, instead of 
Medinese, Iragians, and Syrians, we should speak of the school of Malik, 
the school of Aba Hanifa, the school of Auzi, and so on. It is then cle 
that their opinions represent only their own school and not necessarily the 
whole of Medina, Iraq, or Syria. Nevertheless, in the discussion that 
follows we shall — in order to avoid confusion about what is being 
discussed — follow Schacht’s terminology 

Before embarking on a detailed discussion of the points he raises, it is 
necessary to clarify the issue of the term “practice.” It is not common to 
all the ancient schools of law. Malik often used it and similar terms in his 
‘Muwafa’, but nothing like it is found in the writings of Auzi'l. Aba 
Yasuf, indeed, condemns the concept, saying. 


in the first two centuries being thos: 


* Origins, p.242. 
ss 


One should not decide a question regarding what is lawful (Haldl) and 
unlawful [Haram] by contending that “the people always did such things, 

because most of what the people have always done is not lawful and oug! 

are cases which I could mention, where the great mass 
sinst a prohibition of the Prophet. In these cases 
2 of the Prophet and 
from among his Companions and 


not to be done. Ther 


of the people [amma] act ag 
one has to obtain the knowledge or order from the st 
[from the Farwa of] the first 


erat 


in ashdbih wo 


Allah wa'an al-sa 


from legal scholars (al-sunna “an ra 


juqaha’) 


min qawn 


er role in Medina than in other schools, 


Since “practice” played a gre 
our discussion will center mostly on the writings of Malik. Schacht's views 
on the so-called Syrians and Iraqians will be dealt with later 


The Medinese and the Living Tradition 


Traditionally, the Medinese “practice” held a privile 
of most scholars. We know that when the Prophet was in Mecca 
followers met with much hardship and were often forced to migr 
Ethiopia and later to Medina, No government could be established in 
Mecea at that time, but when the Prophet migrated to Medina he was able 
to establish the first Islamic state, Thus the people of Medina were the 


place in the eyes 
his 


e 10 


first to receive legislation under Islamic law. Generally speaking, all the 
laws of the Qur’din as well as the sunna of the Prophet were first put i 
practice here. Thus the practice that began from the 
in Medina had the value of transmitting a law of the Qur'dn or the sunna 
of the Prophet through continuous practice from generation to 
tion 


ne of the Prophet 


era 


This fact conferred a special privilege on practices originating from the 
earliest days of Islam in Medina, Ifa tradition of the Prophet transmitted 
by only one narrator was found in opposition to established practice in 
Medina, the Medinese practice was preferred and regarded as being more 
authoritative. Thus, Abd Yasuf, for example, c 
opinions when he learned that the practices of Medina were contrary to 
what he had been holding as valid, 

Not all the practices of Medina, however, had their origin in the time of 
the Prophet or even in that of the rightly guided caliphs. Practices which 
originated later, either in the late first century or in the second century are 
called al-‘amal al-muta’akhkhir (“the late practice”), There is also 
another type of practice called al-'amal al-istidlalt (“practice based on 
legal deduction"). These two types of practices were found in Medina but 
were disputed and not accepted by other schools. Even some of the 


ed a number of his 


2 Aussi, p. 76. Schacht himself quotes this passage (Origins, p. 75), alttough he has 
unfortunately mistranslated it 

> For details, see Abmad Noor Saif, ‘Amal ahl al-Medtina’ (M.A. thesis. Sharia College 
Mecca), p. 92 
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Malikites did not regard them as binding, especially if they were in 

conflict with the traditions of the Prophet. 

Now let us look at Schacht's views on this. He says, “The element of 
‘practice’ in the Medinese ‘living tradition’ is expressed by terms such as 
‘amal ‘practice’, al-‘amal al-mujtama' ‘alaih “generally agreed practice 
al-amr ‘indand ‘our practice’ ‘* and then makes the following main 
points 

1. The practice “existed first and traditions from the Prophet and from 

Companions appeared later." 

The Medinese contrasted “practice” with traditions. 

3. Practice is “explicitly identified” with those traditions which the 
Medinese accepted.” 

4. The practice of the Medinese “does not simply reflect the actual 
custom, it contains a theoretical or ideal element.’ It sometimes 
was used as a device to propose changes in the doctrine of the 
schools with varying degrees of success. 


It should at once be noted that Schacht has based his theories about the 
Medinese on the statements of Rabi’ — an anti-Medinese scholar. Many 
instances of Schacht's views about the dishonesty of the scholars of the 
time and the way authorities were fabricated to support doctrines have 
already been cited in the present work. For example, he says, “By the 
time of Ibn *Abdalbarr, spurious information regarding old Medinese 
authorities had been put into circulation, so as to bring their doctrine into 
line with the tradition . . . " Given such suspicions, one wou 
thought that he would be wary of using any source other than the writings 
of Malik himself to deduce Malik’s doctrines. But here, as in other parts 
of his book, Schacht seems determined to use only anti-Medinese sources 

$0 long as they support his theories — and to discount evidence that 
does not advance his case, even though this may be a far more direct 
source 


We now tum to a detailed exs 
Schacht's argument 

1. Practice Predating Traditions from the Prophet. Schacht’s first start 
ling claim is that the practice existed first and traditions from the Prophet 
and Companions appeared later. In his own words: 


pination of the different parts of 


‘That the “practice” existed first and traditions from the Prophet and from 
‘Companions appeared later, is clearly stated in Mud, iv. 28, where Ibn 
‘Qasim gives @ theoretical justification of the Medinese point of view, He 


* Origins, p 
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companied by a 


says: “This tradition has come down to us, and if it we 
‘om whom we have taken it over by their 


practice passed to those fr 


predecessors, it would be right to follow it, But in fact it is like those other 
traditions which are not accompanied by practice. [Here Ibn Qasim gives 
xxamples of traditions from the Prophet and from Companions. But these 


things could not assert themselves and take root (lam tashiadd wo-lam 


nt, and the whole cor 


taqwa), the practice was diffe ity and Compan: 


ions themselves acted on other rules. So the traditions remained neither 


discredited [in principle}, nor adopted in practice [ghair mukadhdhab bih 


wa-la ma'miil bih), and actions were ruled by other traditions which were 
accompanied by practice 

These 
and from these to those after them, without rejecting or castin 
others tha 
eliminated from practice is left aside and not regarded as authoritative, and 
roborated by practice is followed and so regarded. Now the 


in from the Companions to the Successors, 
mubt on 


raditions were passed 


have come down and have been transmitted. But what was 


rule which is well established 
of the Prophet... and the words of Ibn "Umar to the same 


accompanied by practice is expressed in 


the wor 
effect 


Schacht’s immediate comment on this quotation is that “the Medinese 
thus oppose ‘practice’ to tr 
adds, “This lip-service paid to traditions s 
gained in the time of Ibn Qasim" and “It deserves to be noted that Ibn 
ply referred to the 


ditions.""!2 In footnotes on the same page, he 


pws the influence they had 


Osim relies on ‘practice’ although he might have sin 
tradition from the Prophet. 
The fact is, however, th 


not for the first time, Schacht has chosen a 
passage to justify his theories which not only does not help him but, 
indeed, contradicts his basic postulates, Ibn Qusim’s whole discussion is 
based on the point that there 
authority of the Prophet: one group that is accompanied by the practices 
of Companions and Successors up that is not accompa: 
nied by any sort of practice. In the case of a conflict, the tradition 
accompanied by practice should be adopted. Nowhere does Ibn Qasim 
say, of even imply, that the practice existed first and traditions from the 
Prophet appeared later 

Moreover, Ibn Qisim explicitly refers to the traditions from the 
Prophet and says that the tradition that is supported by the continuous 
practice of the community is the one that should be adopted. In the face of 
this, it is difficult to see how he can be accused of simply paying “lip- 
service" to the tradition, or how Schacht can say he relies on practice, 
although he “might have simply referred to the tradition from the 
Prophet.”" Because he has made the « priori assumption that “practice” 
has nothing to do with traditions from the Prophet, Schacht necessarily 
fails to analyze correctly the meaning of the text 


¢ two sorts of traditions related on the 


nd another 


\" Origins, p. 63 (italics mine). 
© Origins, p. 63, 
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2, Practice Opposed to Traditions. Schacht’s second conclusion from the 
same text is that the Medinese preferred practice against traditions from 
the Prophet. We have already seen that Ibn Qasim’s words refute this 
theory, since the “practice” referred to is the continuous practice of a 
tradition from the Prophet. Schacht refers also to the Annales of Taba: 

iii, 2505, in support of his case. Thus, whenever Mubammad b, Aba Bakr 
gave a judgment against a tradition his brother used to raise objections, 
and Muhammad would reply, “What of the practice?” Schacht com 
ments, meaning the generally agreed practice in Medina, which 
they regarded as more authoritative than a tra 


ition, 
One way of refuting this would be simply to use Schacht’s methodo- 


logical reasoning to work against him, The statement is fou 


dina 
fourth-century work and is not quoted in second-century literature 
According to Schacht, the fourth-century work must, therefore, be spu 
Hous. More seriously, however, the special status accorded to the prac 
tice in Medina has already been explained, namely, that the early 
Medinese practice w dered more authoritative th 
tions which w ted only by a single na id th 
variety of opinions about the validity of later Medinese pi 

Let us now examine the three examples Schacht cites to prove his 
theory that the Medinese preferred “practice” over traditions from the 
Prophet 


n those ti 


re na 


EXAMPLE | 
He says: 


Malik (Muve, li, 134, 136; Mud. x. 44) and Rabi (Tr, ii, 48) admit the sale of 
bales by specification from a list, because it is the current practice in the past 
and present by which no uncertainty (gharar) is intended (Malik), or be 
cause men consider it as valid (Rabi'). Mud. x. 44 considers Malik’s state 
ment as authoritative (hujja), particularly because he states the practice, and 
finds it confirmed by traditions (thar) — not from the Prophet but from 
authorities such as Yahya b. Sa'id who establishes the same practice. “Prac 
tice” therefore decides the extent to which the general prohibition of gharar, 
he Prophet, is to be applied. * 


incorporated in a tradition fr 


There seems here to be a marked difference between what Schacht sets 
out to prove and the conclusion he reaches. There is no indication in the 
text that Malik preferred a practice to a tradition from the Prophet. He is 
simply trying to clear up the meaning of an ambiguous term, gharar, used 
in the tradition by analyzing how the community that learned the tradi- 
tion from the Prophet acted upon it and how the jurists and scholars of law 
in the community understood it, We must bear in mind that in the eyes of 
the Muslim community these scholars were God-fearing and would not 


© Origins, p64 
% Origins, p64 
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sgress the law; Malik and other scholars referred to their practice in 


he tradition from the 


tra 
order to understand the real implications 


Prophet 


EXAMPLE 2 

Schacht says: Malik [Muw 
«tradition from the Proph 
n as long us they have not separate 


136] and Rabi* [7¥. iii, 47] declare, » 


which gives the parties to a sale the rig 


J. "We have no fixed limit and no 


established practice for that 
We know that there was considerable controversy on th 


the Malikites and others, and the generally held opin 


1 between 


Milik did not accept this tradition. But recent research proves this to be 
wrong, Malik does not deny the Khiyar Majlis itself. Under the heading 
Chapter on Khiyar Majlis”! a» Ol he quotes the tradition and 
ab i Spans ph Vy ¢ iy ae Cais Lb Jy “There is no limit 

wn to us for the period of Khiydr, and no established practice for 
that.” Had he denied Khiydr Majlis, he would have said 
Uae Jeall ale J “There is no such practice.”” The case has been 


discussed in detail by Abmad Noor Saif.’* However, if Schacht had used 


Mailik’s work to establish Malik’s doctrines rather than the accusations of 


Shafi'l and other scholars, he would not have been led to declare that 


Milik opposed a tradition from the Prophet 
EXAMPLE 3 

Schacht states that: “Malik in Muw, iti, 219 ff. prefers the practice, "What 
people used to do,’ as expressed in a statement ascribed to Qasim b 
Muhammad and a concurring action reported from Ibn "Umar to a 
tradition related from the Prophet." Later on he quotes a detailed 
argument from the writings of Shafi'l, who attacks Malik for not following 


this tradition from the Prophet 


Elsewhere, Schacht has charged Shafi'i with making unjustified 


assumptions, arguing arbitrarily, and misrepresentir 
the opinions of his 
this," and yet he is content in this particular case to accept Shafi''s 
charges, If we look more closely at the text of Malik and at Shafi't's 
comments, however, we find that Shafi't did not pay proper attention to 


ponents. He provides a few dozen examples of 


Malik’s wording. Here is the text 


teal Ugg pao goal bey Ut: SU pbny abe all foo alll J 


se lal Ss elgel J paley Je ony Yb 


Origins p64 


See Ahmad Noor Saif, (Amol ahi al-Medina,) pp. 24-241 
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lik reported the Prophet saying: 
Many man designates an “Umra to another man for him a 


{ke fhe should say to someone else that this house or land or & certain 
camel or anything of that sort were for him and his children] 
belong completely to the man to whom it had been given and would never 
revert to the man who gave it. Al-Qaisim b, Muhammad said that he likewise 
only found people 10 be bound by the stipulations they make in their 
con 


it would 


acts in financial dealings as well as in the gi 
he heard Millik say: “Hence, in our 0 
the donor if he had not said: “It is for you and for your posterity." 


they give. Yayba said that 


n, the ‘Umird gift would return to 


According to the Arabic lexicographer Lane, ‘Umrd means @ man's 
saying to another, of a hou 
Me. 

Thus Malik distinguishes between two types of 'Umra—one where the 
donor explicitly states that it is for the man and his successors and the 
other where the man’s posterity are not mentioned. In the second case 
Milik’s view is that ownership would revert to the donor 

The tradition of the Prophet quoted by Malik refers to the first situation 
but not to the second. Malik confirms his understanding by reference to 
the practice of fbn "Umar and the statement of Qasim. This is clearly not a 
case of preferring practice to a tradition from the Prophet. Malik is simply 
elucidating the tradition with reference to how it has been implemented 
1d what the decision ought to be in a case not covered by the hadith of 
¢ Prophet 
Thus, none of the examples quo 
“pe ditions from the Prophet. We might have 
expected Schacht to analyze the traditions quoted by Malik to see how 
many he neglected in favor of practice. Had he done so he would have 
seen that of the nine hundred or so traditions from the Prophet and 
roughly the same number of reports from other authorities that Malik 
quotes in the Muwarta’, no more than ten are neglected in favor of 
practice or for other reasons.*! This is hardly a sufficient basis from which 
to argue that the Medinese considered practice more authoritative than 
the traditions of the Prophet 


3. Practice Identified with Tradition Accepted by the Medinese. 
Schacht’s third conclusion is that “practice is explicitly identified with 


those traditions which the Medinese accept.'"? Yet if we examine the 


e or of lands or of camels, “It is yours for your 


-d by Schacht proves his point that 


ice” was preferred to tr 


1 Mum. ii, 219 (italics mine) 

2 EW. Lane, Lexicon (Edinburgh, 1867), p. 2158 

2 The reasons are discumed further in Chapter $ under the heading "Schay 
Medinese School.” For the numbers of rejected traditions, see notes SS and Soin Chapter 
Six 
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traditions accepted by Malik, we find hundreds of examples of his accept- 
ns from the Prophet and the Companions without any further 


ing traditi 
reference to practice. 
Moreover, we have positive evidence that Malik went a; 


ast some 
earlier practices. Schacht himself quotes Shifi'i reprimanding the 
Malik explicitly 


Medinese for not following Ibn ‘Umar's opinic 
describes instances of this in his Muwarid’. For example, it was the 
opinion of Ibn ‘Umar that if a man prayed behind an mdm he should not 
recite the Qur'an, the recitation of the Jmdm being sufficient for them 
both; this was the practice of Ibn "Umar as well.? But Malik dis 
with Tbn ‘Umar, arguing that when the Imam does not recite loudly, the 


‘ma’miim [i.e., the praying behind the /mdm] should recite the Qur’n to 
himselt.2° Another example: Mili 
self after reciting Sarat al-Najm.2? But Malik records his own opinion 


contrary to this practice 


recorded that ‘Umar prostrated him. 


These examples make it clear th 
when he accepts 
follow the practice he describes. 


Millik does not always quote practice 


raditions from the Prophet, neither does he always 


4. Practice Falsely Ascribed to Early Authori 
Change. Schacht's fourth point 
early authorities “to justify doctrines which re 


to Bring About 
s that practice was falsely ascribed to 


jected the current ‘prac 
tice’ or which were meant to change it. 
Oriental s of this sort. We may 
justifiably ask why this theory does not fit in the case of Miilik himself. In 
the preceding section we have seen that Milik records the practice of 
Medinese a 
opinions and oppose 


in common with many 


is very prolific in produci 


thorities and then diver 


from it, and also records their 


ther. 
Rather than modify his theory to fit the evidence, Schacht goes into 
further realms of speculation to resolve this contradiction. He 


After the first legitimization of doctrine by reference to Companions of the 
Prophet had been achieved, the further g 
tons and also from the Prophet went partly parallel with the further elabora 
tion of doctrine within the “living tradition" of the ancient schools, but 
partly also represented the means by which definite ch 


wih of traditions from Compan 


es in the accepted 
id supported. These efforts were 
netimes successful in bringing about a change of doctrine, but often not 
and we find whole groups of “unsuccessful” Medinese and Iraghan doctrines 
expressed in traditions, ™ 


doctrine of a school were proposed a 


See, for examph 
* See Origine, p. 26. 
Mu. Salat 10. p. 86 
* Muw., pM 

” Muw.. 9 206, 
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Muv., pp. 15-20 


In other words, many of the opinions ascribed to ancient authorities in 
the works of Malik, AbG Yasuf, and Shaibini are fabricated. Leaving 
aside the inherent improbability of such wholesale invention, let us take 
the case of Malik as a way of testing the validity of Schacht's theory 

According to Schacht: “As the groups of pious specialists grew in 

mbers and in cohesion, they developed, in the first few decades of the 
second century of Islam, into the “ancient schools of law.’ * Thus the 
birth of the arly decades of the 
second century. It is believed that Malik was born in the last decade of the 
first century, which means that he witnessed the birth of the ancient 
school of law in Medina when he was in his twenties or thirties. 


ncient schools of law occurred in the 


Malik records the opinions of his immediate teachers, such as Nafi 
Zubri, and Rabi'a, as well as the opinions of first-century scholars such as 
‘Umar, Ibn ‘Umar, Ibn al-Musayyab, and "Urwah. In Schacht’s view, the 
doctrines ascribed to these early authorities cannot be taken as genuine 
but are only a device used “in order to justify doctrines which reflected 
the current ‘practice’ or which were meant to ch: 


age it,’"™? He further 


notes that “these efforts were sometimes successful in bringing about a 
change . . . but often not." 

It might be theoretically possible to accept this view if the Medinese 
always followed the early authorit 
sometimes in agreement and some! 
ities he quoted. If he were falsely ascribing doctrines to 
to bring about changes in the doctrine af the school, he would not then 
contradict what he had himself just fabricated, Was he perhaps under 
some kind of pressure that would not allow him to formulate his own 
doctrines as he wished but would make him want to pass on the relevant 
information to later authorities? There is no evidence that this kind of 
situation existed, and, in fact, there is abun 
We find many scholars changing their decisions whenever the weight of 
evidence indicates that they may have been wrong in the first place. Malik 
himself changed his doctrine continuously as, for example, regarding his 
‘opinion about al-Mash ‘ala al-Khuffain. 

Similarly, we know Aba Ydsuf differed from the opinions of AbO 
Hanifa in almost a third of the cases they ruled upon, Two examples are 
the problems of the shares allotted to the horse and the soldier! and of 
usury between a Muslim and non-Muslim in encmy territory. Aba 
Yiisuf likewise changed many of his own opinions. See, for example, his 
early opinion about the number of horses that ought to be given as shares 


es, but, as we have seen, Malik was 


mes in disagreement with the author 


hese authoriti 


jant evidence to the contrary 


™ Introduction, p. 2. 

* Origins, p. 66 

” dem. 

™ Shaibiins, A-Hujja (Hyderabad, 1325), vol. 1, pp. 23-47. Chted hereafter as Hujja 

3 Aba Yasul, AbRadd “ald Siyar al-Auzd't (Cairo, 1357), p. 22. Cited hereafter as Auzi' 
™ hid. p97 
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inthe booty of war.*7 Shaff', also, is famous for his “old doctrine” and his 
new doctrine” (al-gau! al-qadim and al-qaul al-jadid). 

These are but a few of the very many examples which could be adduced 
to show that scholars were free from outside coercion in the formulation 
of their doctrines. So we return to the problem of why Malik first falsely 
ascribed doctrines to early authorities and then did not follow them. If he 
were really trying to change the doctrine of the school, then he weakened 
a he 
honestly, according to 


his case by not foll 


wing them. All the evidence points to the fact thi 
rier sche 


reported doctrines and opinions of 
the best of his knowledge 
The discussion of Schacht’s theories a 


out the “living tradition” in the 
Medinese school may be summarized as follows 


arly stated in the Mudawwana that 
the Prophet came later 
atement recorded in the 


1, Schacht claimed that it is « 
practice existed first and the traditions frc 
This has been proved to be contrary to the 
Mudawwana 

2. He adduced three examples to show that the Medinese opposed 


practice to traditions from the Prophet. Each one of these examples 
a fact contradicts his claim 
3, His theory that practice is explicitly identified with those traditions 


accepted by the Medinese has been proved wrong by reference to 


the number of tradit 


ns that were not identified with practice and 
the variety of practices that existed. 

4, His final claim that doctrines were falsely ascribed to earlier author 
ities to justify doctrines that refl 
change has been shown 


ed the practice or were meant to 


0 have nc 


We now examine Schacht’s assertior 


about the “living tradition” in 
what he calls the Syrian and Iragian schools 


The Syrians and the Living Tradition: Auza‘i 
Speaking about Auza’T, Schacht says: 


His idea of “living tradition’ is the uninterrupte 
beginning with the Prophet, maintained by the 
rulers, 


factice of the Muslims, 
Caliphs and by later 


id verified by the scholars. The continuous practice of the Muslims 
is the decisive element, reference to the Prophet or to the first Caliphs is 
optional, but not necessary for establishing it, Examples occur ia almost 
every paragraph of Tr. 1X, 


If we examine the treatise Schacht refers to, which comprises 50 cases, we 
find the following 


a, 9 cases: practices of the Prophet and followed by Muslims (1, 3, 
4, 5,7, 8, 10, 13, 31) 


* Compare Au2¥7, p. 41, with ADO YGsuf, Khardj, p. 19. Cited hereafter as Kherd/ 
% Origins, p70 
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b. 10 cases: practice of the Prophet, with no mention of continuous 
Practice (17, 23, 26, 34, 36, 39. 47, 48, 49, 50) 
3 cases: traditions of the Prophet (2, 20, 38) 
d. 1 case: “the established sunna” (37) 
Lease: order of the first caliph, Abd Bakr, and accepted by 
Muslim leaders (28) 
f. case: prohibition by Abd Bakr (29) 
8. 1 case: practice of ‘Umar (22) 
bh. Lease: practice of ‘Ali b. Aba Talib (42) 
ee 
i 


case: practice of “Umar b. ‘Abdul ‘Aziz (2 
6 cases: based on the practice of Muslims and their leaders (6, 9. 
14, 19, 24, 32) 
k. 2eases: Auza''s deduction from the Qur'an (16, 21) 
1. 13 cases: his personal analogy (11, 12, 15, 18, 27, 30, 33, 35, 41 
43, 44, 45, 46) 
m. In case 40, no opinion of Auzi't is recorded. 


In only 15 of the 50 cases, therefore, does Auza'i refer to the con: 
tinuous practice of the Muslims,” and only nine of these ated to the 
Prophet, Given that 22 cases contain reference to traditions from the 
Prophet*! and 13 of these are not supported by any reference to 
practice, it is highly disputable to say that “continuous practice is the 
decisive element” or that “reference to the Prophet . . . is optional. 

Auza‘l was very precise in referring to his a 
knowledge. Sometimes he refers to the Prophet, sometimes to the early 
caliphs, sometimes to the practice of the Muslims, and in almost a third of 
the cases he simply gives his own opinion. This itself is enough to refute 
Schacht’s claim that Auzi'l is “inclined to project the whole ‘living 
tradition’, the continuous practice of the Muslims, as he finds it, back to 
the Prophet and to give it the Prophet's authority, whether he can adduce 
1a precedent established by the Prophet or not." 

Moreover, we may note that a practice established in the time of 
‘Umar, even though it was established by "Umar himself, has no authority 
in the doctrine of Auzit'l. Schacht refers to the sume case but distorts the 
evidence, using it to show that “Awzi'T opposes the fictitious constant 
usage of the Prophet and of the caliphs to the actual administrative 
practice." 

We may conclude that Schacht’s statements regarding the “living tradi- 
tion” of the Syrian school have no basis and that his conclusions are based 


thorities to the best of his 


on assu 


nptions rather than on exact analysis of Auzi'i's writings. Au 


24'T’s own writings, in fact, ten te Schacht’ thesis 


The Iraqians and the Living Tradition 


The Iraqians, says Schacht 
hardly use the term ‘amal, “practice”, even where their doctrine endorses 
actual administrative procedur We have seen Abi Yasuf inveigh 
against Auzi'T's concept of practice, although his own idea of sunna comes 


chy 


replaces this term in bis 


at, wh 


down to the same, ShafiTs Basrian oppor ged with making 


‘practice prevail over traditions from the Prop 


This is simply not true. The Basrian opponent was not charged with 
making practice prevail over traditions, neither did he replace the term 
practice with sunna.* Schacht goes on to say 


However itbe formulated, the Iragian idea of “living tradition” is essentially 
the san 


as that of the Medinese. and Shafi can say, addressing the 
Egyptian Medinese: “Some of the Easterners have provided you with an 
argument and hold the same views as you" (Tr. iii, 148, p. 242), This “living 

that there 
to choone between two doctrines, each of which is repre: 


tradition" is meant whe 


an Iragian opponent of Shafi’ sa 


would be not 


sented by a tradition, “if there wer 
(Ikh, 1880). It corresponds to the a 


» by but the two tradit 


Urine of the school, and a 


scholar from Kuta, presumably Sh 


Ani himself, can comment on the fact 


that a well-authenticated tradition from the Prophet is not acted upon 
becaune "all pe 


ple" have abandoned it, saying: “By ‘people’ { mean the 
muftis in our time or [immediately] before us, not the Successors”; he 
specifies the people of Hijaz and Iraq; for Iraq, he can only mention Abd 
Hanifa and his companions, and he is aware that Ibn Abi L 
different opinion which, however, "we don 


holds a 


t share"; he knows nothing 
about the muftis in Bapra (Jkh, 336 f). The Iragians, therefore, like the 
Medinese, take their doctrine “from the lowest source." The scholars of 
Kufa in particular find this doctrine expressed in 
Ibrahim Nakha’l.“ 


1¢ Opinions ascribed to 


This passage raises many issues which are not relevant to our discussion 
here; however, much of it bears upon the problem of the “living tradi 
tion."" First, it s an unreasonable assumption to say that it is the living 
tradition that is meant when the Iraqian opponent of Shafi'i comments on 
the choice between two doctrines supported by a tradition, There is no 
evidence in the text for this and no basis for assuming that anything other 
than traditions from the Prophet are being cited. 

Schacht tells us that the “living tradition" is composed of two elements: 


© Origins, p76. 

% Chapter Six discusses this furth 
Imposed on the Old Idea of Suna’? 

Origins, pp. 76-77 
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under the heading “Was the Sunna of the Prophet 


(1) customary or “generally agreed” practice which (2) should coincide 
with the accepted doctrine of the school. Given this definition, we may 
note that one of these essential elements — i.e. practice — is lacking in 
the school of Abii Yisuf, or as Schacht calls it, the Iraqian school. Abi 
Yasuf attacks Auzii‘i severely on this issue, saying: 


One should not decide a question of Hariim and Halil this way, saying that 
people always did so. Because most of what people always did is not allowed 
‘and ought not t 
great mass 


be done. There are cases which I could mention, whe 
4s against a prob 


e the 
jon of the Prophet. In these cases one has to 
obtain the knowledge or order from the sunna of the Prophet and from the 
[Farwd} of forbears from his Companions and from the lawyers. 


Schacht quotes this passage himself (in Origins, p. 75) noting that “the 
Iragians hardly use the term . . . ‘practice,” even where their doctri 
endorses actual administ s to main: 
tain that the Iraqian idea of living tradition is essentially the same as that 
of the Medinese 

On this important point, Schacht adduces only one example, that of 
Hadith musarrat, which says that if 4 man sells a goat and the buyer wants 
to return it, he should return also a quantity of dates, since he has had the 
use of the goat's milk, But what Schacht quotes here is the polemical 
writing of Shafi'l— and the inadequacy of using a the 
original writings of the party concerned has already been commented on 
at length, Where Shaft’ says that Aba Hanifa did not act on this hadith 
Ab@ Yasuf quotes the same hadith as the reasoning of Abd Hanifa in 
making Khiydr bai’ for three days only," which means that this hadith 
was accepted by Abd Hanifa and even used in other legal cases 

The second element in the “living tradition” is that it should coincide 
with the accepted doctrine of the school. In the case in question we find 
little to show that there was an accepted doctrine. This is the opinion of 
Ab@ Hanifa, as quoted by Shaibdni, which was not even shared by Ibn 
Abi Laild, who, as a judge, would have given judgments accordingly if he 
concurred. Aba Hanifa was not a judge and has no forebears who shared 
his opinion. Clearly this was not the opinion of all the KGfans, let alone all 
the Iragians. 

We may conclude that Schacht's theory of a “living tradition" in Iraq 
flies in the face of all the available evidence. Aba Yasuf inveighs strongly 
against using practice to decide legal cases, and there is no evidence 10 
suppose that there was any “accepted doctrine" in the Iraqian school; In 
fact, there was no Iragian school as such 

The aim of this chapter has been to show that the living tradition, 
existing before the traditions from the Prophet, is largely a figment of 
Schacht’s imagination. In the majority of cases, as we have seen, the 


Yet he conti 


ve procedure 


aything other thi 


Tr dx, 24; ShSfCT Umm, (Cairo, 1321), vol. 7, p. 20, 

* Onigins 9.76 

Aba Yiisut, Ukhsilaf Abi Hanifa (Cairo, 1957), p. 16, Cited hereafter as Tv Abi Lait 
67 


the 


on a stage 


n 4 tradition fron 


practice” referred to is in fact practice bi 
Prophet. The foll 
further and show the untenability of Schacht’s view that traditions from 


jowing chapter will seek to take the refu 


the Prophet, all fabricated, gradually supres adition” in 
the second century as a result of factional infighting among the so-called 
“ancient schools of law" and the traditionist 
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CHAPTER FIVE 


THE AUTHORITY OF 
THE SUNNA OF THE PROPHET 
INTHE 
ANCIENT SCHOOLS OF LAW 


In Part One of this book the status of the Prophet as far as the Qur’din is 
concerned was discussed, It was shown there that he was to be seen as the 
expounder of the Qur'dn, as a legislator, and as a model for Muslim 
behavior. The possibility always exists, of course, that practice may fall 
short of what was commanded; let us therefore analyze exactly how 
strong the commitment of the early lawyers to the sunna of the Prophet 
was. For this purpose we shall discuss the attitudes of the Medinese, the 
Syrians, and the Iraqians, respectively 


The Attitudes of the Medinese. 
and Iraqian Schools 


In the Muwatta’, Malik records the statement of the Prophet; "I leave 
with you two things after my death, if you hold on fast to them you can 
never go astray: They are the Book of Allah and the sunna of the 
Prophet.”"! Although the mere recording of the statement is not evidence 
that the Medinese actually used the traditions of the Prophet to support 
their judgments,? we have quoted earlier Malik’s saying “The sunna is 
proof enough,” and this statement explicitly describes the Medinese 
doctrine concerning the sunna of the Prophet, Moreover, if we study the 
Muwatta’ mote closely we find numerous instances of Malik basing his 


Syrian, 


 Muw:, Qadr 3, p. 899. 

2 After quoting this statement of the Prophet from Muw., Qadr’3, Schacht claims that “this 
use of sunnd is not part of Medinese legal reasoning proper” (Origins, p. 62) and that in the 
generation before Shaft the Medioese supported their arguments with references to 
practice, rather than to (raditions from the Prophet, Although in fact basing his conclu 
Slons on a misunderstanding of the text (as discussed in Chapter Six in the first example), 
Schacht uses this reference as ao exception that does pot prave the rule. 


c) 


judgments explicitly on the Prophet's orders.? These examples, while not 
use of sunna of the 


exhaustive, are surely sufficient to show that th 
Prophet was an essential part of Medinese doctrine 


Aura‘ in Tr. ix 4 is an excellent demonstration of the 
swnna of the Prophet by the Syrians. Ab Hanifa 
oldier's share of the spoils of war should be determined 


jory. If he was listed as a rajil —a foot 


The statement 


authority given to 
maintained that a 
according to his registration ca 


soldier without horse — he should have the share of a rajil even if he 
obtained a horse and entered battle on it. Auzi't objected to this judg 
ent, saying that the system of registratic tim 
while in the time of the Prophet there was no register and a soldier's s 
was determined acc 
His refusal to accept Aba Hanifa's view was based ent 
from the Prophet 

Of the Hanafi school, which Schacht calls the Iragian school, we have 
some of the books written by Aba Yasuf and Shaibani — two of the most 
distinguished companions of Abi Hanifa. Books such as Athdr by Abi 
Yasuf and Athdr, Muwarta’, and al-Euja ‘a 
are filled with traditions from the Prophet 


n began in the time of ‘Umar, 


t of his real contribution to the war 
ely ona precedent 


rding to the exte 


ahl-al-Madina by Shaibani 


Abi Yasuf and the Sunna of the Prophet 
Let us first examine some of Abd Yasuf’s statements. 


jer al iy Belly sy ds 5S Uy 


J poy yrsil pS pl 5h 


AN ro AU pes gl es pr od ng OY 6 hie pate Vy Ngele alg Ws lin ale 
4 US ab Sh lt Ot pL Je Wb Sy ply ate 


As for the land of the Hijiz, Mecca, Madina, Yeman and those Arab 
territories which have been conquered by the Prophet, there should be no 
increase or decrease in mn the order of the Prophet 

been implemented, Therefore, the Caliphs are not allowed to divert it t 
nething else 


4 tax] because upon th 


Mayans old Lagt age sf Bajo oe QALY lal pling aphe abll pur dll J pry 0 


Shad Wh ty Abt oy ae SE Opiitt st Oyeigh! parolind Lay pad ph old 
Se lh fam ab ey Redd Ly Maa) Sl oe gl po al 2 Udy ace 
The Prophet awarded a piece of land to some people of the tribe of Muzaina 
or Juhaina, but they did not utilize it, Some other people came 


sed it 
The Muzani or Juhani people complained to the Caliph "Umar. "Umar said: 


» Soe pp.92-M3, 105, 124, 145-146, 248, 263-264, 274, 281, 313-314, 323, 325, 297, 340,34 
414, 514, 644, 649, 663, 706, 725, 720. 761, 773, 779, 7R2. 789, B05, #13. AS3-A54, 459, 70, 
879, 892, 912, 950, 943, 993, ec. There are many bundreds of eases in the Muwars 
where Malik deducts his doctrines from the traditions of the Prophet 
« Khari, p. $8; aso 60. 

Kharaj, p. 61 
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‘Had the land been granted by Abd Bakr or myself, I should have taken it 
back, but it was granted by the Prophet [so I cannot change it." 


Se ge Galata SceGl pal L pad . T GE e Ccalt wh ctLey 
rhs ee Ne Spey a Sj fealy «Mey dry oy thay GH! 

©. ae op oad gt 
Amiral Mu'minin you have asked about the zdkat. ... Amirul Maminin 
you should order the officers [appointed for its collection] to collect the 
Tights and to give it to whom itis due and [to collect it] from whom itis due 
and to work in this ease after the manner of the sunan established by the 
Prophet and then the Caliph after him. 


The first quotation shows that no one has the authority to change what 
has been fixed by the Prophet, and the second shows that ‘Umar followed 
this view, One of the Prophet's orders was that any man awarded & piece 
of land should use it within three years or have it taken away from him, In 
the case in question, the man left the land unused and other people began 
to.use it, Given the general injunction of the Prophet, "Umar should have 
transferred the land to those who were using it, but he did not do *o and 
excused himself by saying: “Had the ted by Aba Bakr or 
myself, I should have taken it back, but it was granted by the Prophet.” 

In the third quotation, Abd Ydsuf advises the caliph that he should 
instruct the governors to collect zakdr and dispense it according to the 
sunna of the Prophet and that which has been laid down by the caliphs. 

Finding contradictions in some of the ahddith, Abd Yasuf chooses one 
which has more weight than others. Speaking about the partnership in 
farming he says 


nd been g 


6 ce Fle SO — pel ally cS ne ee ISS jeg ol Ub 
PV pe Hie ley ale a ur Spey op Sale ge ale ast 

SP oe We ale Ue ply AST, Lie 
The best we have heard in this case — And Allah knows the best — is that it 
is allowed and right [to do so). We have followed the traditions which came 
down from the Prophet regarding the partnership of the Land of Khaibar 
For these traditions are more trustworthy and more in [number] and general 
[in rules} than the traditions which have been related against these [tradi 
tions} 


These quotations clearly show the overriding authority attached by Abo 
Yiisuf to the sunna of the Prophet 
Shaibani and the Sunna of the Prophet 


In Shaibini’s Muwaya'’, as well as in Athar, in almost every chapter and 
often more than once he writes 
AU) amy Tic Js pry Jel ds Nips 


n 


All of this we follow: And it is Ab0 Hanifa’s opinion.” This characteristic 
which has also been recorded by Schacht,* ficient to show the 
authority of the sunna of the Prophet in the Hanafi school. The explicit 
statement of the Iragi scholar ley Le aU) Jue gl a tol dine Y 

that no one has any authority when placed alongside the Prophet" may 
also be cited, Taking this together with Aba Yisuf's explicit statements 
quoted above and their practical adherence to the traditions from the 
Prophet, there seems no room for doubt that the sunna of the Prophet had 
overriding authority. Schacht does not and, indeed, cannot attempt to 
deny the existence of the many references to the authority of traditions 
from the Prophet, But he takes passages such as Muw., Shaib., 357 
where Shaibani insists on the decisive role of a decision of the Prophet 
s that the argument 


is in itself s 


and asks us to tr 


at them skeptically on the gro 
that the opinion of the opponent is not based on traditions from the 


Prophet is common to the Iraqians and Medinese in theit polemics against 


one another.'! The poiat here, however, is surely that this argument 
would hardly have been used in polemics unless both schools accepted the 


overriding authority of the sunn het, in theory at least 


without this acceptance 
not based on traditions from the Prophet would have been meaningless 


We must conclude, therefore, not on the basis of the polemical writings of 


that the opponent's arguments were 


ShAG'T but on the basis 


he explicit statements of AbO Yosuf and 
Shaibini, that the doctrine of the Hanafi school was based on the overrid: 
ing authority of the Prophet's su 


The Attitudes of the Ancient Schools 

According to Schacht 

In the preceding pages examples have been cited from the writings of 
Milik of Medina, Auzi't of Syria, and Abd Yasuf and Shaibani of KGfa to 
show the iphs, governors, lawyers, and judges 
towards the sunna of the Prophet. The examples have been deliberately 
chosen from scholars and literature prior to Shafi" to show that that was 
the attitude of ancient schools of law toward the sunna of the Prophet 
prior to Shafi'l, Let us see what Schacht says on these topics in his two 
books on the subject. In An Introduction to Islamic Law, Schacht states 
that “‘as the groups of pious specialists grew in numbers and in cohesion 
they developed, in the first few decades of the second century of Islam, 
into the ‘ancient schools of law.’ '"!2 He goes on to say that the ancient 
schools of law. while differing in many details, shared a common legal 


he early © 


* See Origins, p. 306. 
© Umm, vil, 292; see also al- Hula, |, 45,208 
© Origins, p28 


© Tbid., p27, 
1 Introduction, p. 28 


theory: "The central idea of this theory was that of the ‘living tradition of 


the school’ as represented by the constant doctrine of its authoritative 
representatives.”"*? A little farther on, he writes: 


The movemei 


of 


Traditi 


nists . . . in the second cet 
:nuation of a movemen 


the hijra 


Was the natural 


come and ¢ 
ethically inspired opr 


giously and 
schools of law... The main 


sition to the ancien 
thesis of the Traditionists, as opposed t 
formal “traditions deriving fr 


tradition of the school . . . The Tradit 


schools of law, was that 
uperseded the li 
onists produced d 


ailed stat 


of “traditions” which claimed to be th 
the words of acts of the Prophet, ha 


chain (isn tworthy persons. Hardly any of these traditions, as far as 


reports of ear- or eye-witnesses on 


ded down orally by an uninterrupted 


matters of religious law are concerned, ¢ 


authentic: they 


were put into circulation, no doubt from the loftiest of motives, by the 
Traditionists themselves from the first half ofthe second century onwards. * 
Initially the ancient schools of law, the Medinese as well as the 

Iragians, offered strong resistance to the disturbing clement represented 


by the traditions which cla 
in the same be 
states that “thi 
of the early specialists on law ag 


«d to go back to the P 
3k, while in his Origins ¢ 


hostility towards traditions . . . wai 


phet,""!5 says Schacht 
idan Jurisprudence he 


Muhamr 


he natural reac 


ast the introduction of a new elen 
traces of which survive in the attitude of th 


ent 
ncient schools of law.""!" 
In the time of Shafi'l,” he claims, “traditions from the Prophet we 
already recognized as one of the material bases of Muhammadan law 
Their position in the ancie 


hools of law was puch less certain." 


Shifi'l, according to Schacht, identifies two groups of antitraditionists 


1. Those who rejected the traditions altogether, the Mu’tazila 

2. Those who rejected the khabar al-khdysa, that is, the traditions 
based on the authority of individual transmitters only. “It was 
Shifi'l who, for polemic reasons, applied this name to them 
and they do not, in fact, reject the khabar al-khdssa on 
principle; . . . they are identical with the followers of the ancient 
schools of law, who prefer the ‘living tradition’ of the school to 
individual traditions from the Prophet."""* 


Schacht’s Concept of the Antitraditionists 

Although Schacht claims that Shafi'l knew of two groups of antitradition 
ists, Shdfi'T names only one group: Those who rejected the traditions from 
the Prophet altogether, We know nothing of them from their own writ 


© Introduction, p. 29. 
% Introduction, p. 34 
1 Introduction, p. 
Origins, p. 40. 

© Idem. 

™ Origins, p. 43 
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ings but only from Shafi‘'s discussion in al-Umm. They were, therefore, 2 
very minor group, known only to few scholars. Their attitude is totally 
contrary to the Qur'an, where the faithful are enjoined to follow the law 
iven by the Prophet and the life patterns established by him,'® and for 
t! ghly questionable to identify them with the 


the following reasons it is 
Mu'tazila: 
1. The Mu'tazila did 


ot develop any legal schoo! in the early centur 
ies. Their activities were concentrated entirely on theological prob- 
lems, a fact admitted by Schacht himself.™ 

2. There were many great traditionists who bel 
Among them were Hasan al-Basri (d. 110 A.H.), Qatadah (d. 117 
A.H1.), Sa‘id ibn Abi‘Araba (d. 1554.1), "Auf, Aba Jamila (d. 146 
A.H.), and Majar b, Tahmdn (d. 125 A.,), These Mu'tazila scho- 
lars, who were the pioneers in the field of traditions, belong to the 
first half of the second century A.H 

3, Early Mu'tazila writings and theories recorded by Khaya before 
300 A.H. contradict this antitraditionist hypothesis, as do later au 
thorities such as Qidi ‘Abdul Jabbar and Abul Husain, whose book 
al-Mu'tama ing our 
statements. Khayyat, for example, quotes a statement of Wasil b 
Ata’ (d. 131 A.H.) on a theological problem, In his opinion, where 
scholars disagree, they should produce evidence from the Book of 
Allah and the sunna of the Prophet.» There are many other clear 
references in the same vein. However, all these explicit statements 
of Mu'tazila writers — the parties concerned — have been rejected 
by Schacht as it “certainly does not represent the doctrine of the 
ancient Mu'tazila,"" 


onged to the Mu'tazila. 


contains a wealth of information confi 


Schacht’s only basis for identifying the ahi al-Kaldm with the Mu'tazila 
{s the evidence of the anti-Mu'tazila writer Ibn Qutaiba of the late third 
century, who ascribes antitraditionist attitudes to some of the Mu'tazil 
This would hardly appear to be sufficient for his purposes, although this 
still does not deny that there was a small, albeit relatively unimportant. 
itraditionists who did exist. We shall now examine Schacht's 
evidence for the existence of what he calls "moderate antitraditionist 
groups in the Medinese, Iraqian, and Syrian schools. 

Before going into a detailed discussion of this group, it may be men: 


sect of a 


Chapter One discusses this point in detail under the heading “The Role of the Prophet in 
Talarnie Law 

© Origins. p. 258 
See Thn alMurtagi, Tabagdt Mu'tazila, pp. 113-140, which contains a lengthy list of 
Mu‘lazilatraditionisis. Though some of the names are disputed, many remain authentic: 
Abual Husain, al’ Mu'tamad, (Damascus, 1964) 337-87; 56-687 

® AbKhayyii, al Jntigdr, (Beirut, 1957) p. 118, 

™ See al-Khayyat, al-Jntixar, pp. 68,75 and 118. 

® Origins, 9. 259 
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tioned briefly that it is wrong to label them antitraditionists; their conten. 
tions pertained to the documentation and authentication of certain tradi 
tions, not to the question of the authority of traditions per se. One cannot 
act according to a decree until it is proved to be authentic 

In the opinion of these people, a narrator relating something on the 
authority of the Prophet needed another witness to corroborate his 
statement, as is the case with witnesses in an Islamic court of law, One 
witness is insufficient to prove the case. The same parallel was drawn 
here. These people, however, do not belong to well-known schools of 
Medina, Kiifa, or Syria as we shall see 

By “moderate antitraditionists” Schacht means those groups who re 
jected the validity of the khabar-Khdssah (a tradition reported by a single 
narrator), and identifies them as the followers of the a 
law. 2 


cient schools of 


In Chapter 6 of his Origins of Muhammadan Jurisprudence, “Argu 
ments For and Against Traditions,” Schacht goes into 
the devices used by the “antitraditionists.” Much of the discussion is 
repeated from Chapter 4, “Traditions in the Ancient Schools of Law. 
Both chapters will therefore be tre 
overlapping of arguments. 

Schacht cites 12 different devices used by the anti 
rage” traditions from the Prophet 


me detail about 


fed together fo avoid unnecessary 


ditionist to “dispa. 


1, Saying that traditionists reject some hadith as unacceptable, and 
that if itis possible to do this with one hadith itis possible to do it 

with all?” 

Asserting that many traditions are contrary to reason and observa 

tion and therefore absurd and ridiculous, 

3. Rejecting traditions by comparing them with the Qur'in, Schacht 
maintains that “This kind of argument drawn from the Koran 
against traditions from the Prophet is familiar to the Iraq: 
ians . . . {though} Shafi and the Iragians [are] on common 
ground against ‘those who follow the outward meaning of the 
Koran and disregard the traditions." "2 

4. Saying that the Qur’dn repeals traditions. 

5. Minimizing the importance of traditions from the Prophet by: 
(a) unwillingness to relate traditions; (b) insistence on their small 
numbers; and (c) warning against careless attribution of traditions 


% Origins, p41, 51 

2 Origins, pp. 44-45, based on JR, p. 366 M1. and thn Qutalba, p. 10. 

% Origins, p. 4. 

» Origins, p. 46 

% Origins, p46, based on Schacht's understanding of Shafi, Mhilafw-Hadih p, 48, Cited 
hereafter as Ith 


to the Prophet. Schacht claims that these arguments were especial 
ly popular in Iraq 

6. Searching for contradictions between traditions and subsequently 
rejecting one of them. 

Explaining away a tradition by the assumption of rep 

8, Maintaining that an injunction was for a particular case and not 


meant as a general rule. 


9, Claiming that the practice was the personal privilege of the 
Prophet and 
10, Saying that it was the personal taste of the Prophet. 


not the general rule 


11, Arguing that Companions could not be unaware of the sunna of 
the Prophet and would know it best 
that is, a tradition transmit 


ted by a single individual (khabar al-wahid, khabar al-infirdéd) 


12. Asserting that “isolated” traditions 


cannot be accepted as well authenticated, ™ “The disparagement 


of the khabar al-wahid was, in fact, so typical of the ancient schools 


of law that Shifi'l, using # synonym, could refer to them as ‘those 


who reject the khabar al-khésya’ According to them, it is 


ar al-infirdd. 


ignorance to accept the kha 
‘The Weaknesses in Schacht's Thesis 

Before going into detail about the specific attitude of each of the ancient 
schools of law to the sunna of the Prophet, the mode of research which 
Schacht used to reach these conclusions will be examined. In particular, it 
will be argued 1 
overgeneralize, and allowed internal inconsistencies to remain in his 


at he made arbitrary use of source material, tended to 


thesis 
1, ‘The Arbitrary Use of Source Material. Most of Sc 


about the position of the sunna of the Prophet in the doctrines of the 
ancient schools of law derive from the writings of Shafi’; they are based 


t's arguments 


either on Schacht’s own deductions from those writings of the accuss 
of Shafi'i against his opponents, This would hardly seem a relia 
method, given that Schacht himself quotes dozens of examples of Shafi'l's 
lack of objectivity, He says in so many words: "He (Shafi’) often misrep 
resents the Iraqian doctrine,” and: “Shafi'l often. misrepresents the 


4 Origins, p. 47, referring to Dimi, Suan 
Origins, p. 47, bused on bis understanding of JAN. p. 328 
Origins, p. 7, citing Muw., Shui. 142; Tr, AX.,29 

™ Origins, p.49, quoting Mu. il, 89 


Origins p49, bac on Mu, Sat. Even SDA accepts persona privilege: see Umm 
% Origins, p. 49, based oa Mu, Shab, 280 

Origins, p. 
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Medinese doctrine,” and he provides a few dozen examples.“ He also 
gives several examples of Shafi'i's biased editing of his opponents’ texts." 
Clearly, we are obliged to believe in the light of Schacht’s findings tha 
Shafi’ is an unreliable source for tracing the doctrines of the ancient 
schools of law, and yet Schacht is content to base his own theories on 
Shafi'?’s polemical writings. Moreover, Schacht apparently uses and dis- 
cards Shafi‘'s assertions at will, Shafi''s accusations that opponents have 
departed from certain hadith of the Prophet are expanded into a general 
principle regarding the ancient schools of law. But when Shafi'i and his 
‘opponent explicitly admit that they are unanimous in recognizing the 
overriding authority of the sunna of the Prophet, Schacht accepts neither 
the claims of Shafi'l nor those o 

concerned. 

Similarly, we seldom find Schacht referring to the original texts to 
formulate the doctrines of the ancient schools of law. The Medinese 
doctrine on the authority of the swna of the Prophet, for example, is not 
traced in the Muwayta’ of Malik, When 
ments of Malik which run counter to his arguments, he denigrates their 
importance, preferring to refer to Rabr', the pupil of Shafi'i and “self. 
appointed” solicitor of the Medinese.4? This abuse of source material is 
hardly consonant with sound scholarship, and it is therefore not surpris- 
ing that the conclusions Schacht reaches are so wildly inaccu 


the ancient scholars, the parties 


wer Schacht finds explicit state 


2. Overgeneralization, Schacht’s imprecision in his naming of the 
ancient schools of law has been commented on earlier. It will be reme 
bered that Schacht assumes the school of Malik b. Anas to be represen 
tive of the whole of Medina, and he gene: 
Hanafi school of KAfa to cover the whole of Iraq. This he does against he 
background of his own acknowledgment that "it would be a mistake to 
generalize, even within the circle of the Kufians, the uniformity of 


es the doctrines of the 


doctrine 

We are not concerned here simply with a matter of misnaming schools: 
for it is central to Schacht's thesis that there was a uniformity of doctrine 
among the ancient schools of law, particularly with regard to their resis- 
tance to traditions from the Prophet. 


3. Internal Inconsistences, Although Schacht purports to advance a 
coherent and comprehensive theory to explain the development of Isla: 
miclaw, inconsistencies and contradictory statements abound, not simply 
between the theories advanced in his two books but within Origins of 
Muhammadan Jurisprudence itself. 

For example, at one point Schacht says, “Traditions from the Prophet 


© Brig, pp. 321-32 
4 See Ovighs, pp. 7 200 100-2 


© See, for example, Origins, pp. 22-23. 
«© Origins, p. 2. 


had to overcome a strong opposition on the part of the ancient schools of 
aw, let alone the ahi al-kaldm, before they gained general acceptance 

But elsewhere we read, “The best way of proving that a tradition did not 
exist at a certain time is to show that it was not used as a legal argument in 


a discussion which would have made reference to it imperative, if it had 
existed." If the ancient schools of law were hostile to traditions from the 
Prophet, then how could it have been imperative for them to refer to 
them? 

‘Another example is his argument to prove the inferior position of the 
traditions from the Prophet in the ancient schools of law compared to 
other traditions. After saying “The first striking fact is that the traditions 
greatly outnumbered by those from Companions 
¢ following statistics 


from the Prophe 
and Successors," he then provides 1 


Malk's Maw Athar Thar 

Muwatta AY Shaib, 
From the Prophet m2 189 ry 
From Companions 613 372 24 
From Successors 285 2 349 550 
From liter authorities 10 6 


In the Muwarta’ of Milik (4, 179 A.41.), the number of tradi 
the Prophet 
‘Companions and Successors together, and more in number than those af 
any single group. In the Muwafta’ of Shaibdni (d. 189 A.H.), the number of 
{raditions from the Prophet is about half of the others. In Avhdr Abd 
Yosuf, the ratio is about 1 to 5, and for Ashdr Shaibani, about I to 6 

The implications, in Schacht’s view, are that traditions from the 
Prophet were less important at the time of Shaibani than in the time of 
Millik, who died ten years earlier. Yet we find Schacht asserting the 
contrary when he says 


€ almost equal (o those transmitted on the authority of 


Being later, he [Abd Yusuf] is subject to a stronger influence from traditions 
going back to the Prophet and Companions than Abd Hanifa . . . Shai- 
biini’s technical interest in traditions is attested to by his edition of MAlik's 
Muwatia’, aod his habitual formula “We follow this” shows the degree to 
which he is, at least formally, under the influence of traé 


Traditions from the Prophet either became more important as time went 
on, or they became less important — but Schacht cannot ask us to believe 
in both views 

One final example should serve to illustrate the inherent contradictions 
on which this section of Schacht's thesis is based. In An Introduction to 


p. 57 (italics mine), 
+ Origins, p. 140. 

% Origins, p. 

© Origins, pp. 33-34, 
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Islamic Law, he says: “An important aspect of the activity of the ancient 
schools of law was that they took the Koranic norms seriously for the first 
time,” Later, writing about the ancient schools of law and their attitude 
to traditions from the Prophet, he says: “Initially the ancient schools of 
law, the Medinese as well as the Iragians, offered strong resistance to the 
disturbing element represented by the traditions which claimed to go 
back to the Prophet.” In Origins of Muhammadan Jurisprudence. 
speaking about Shafi‘, Schacht says: “Shafi'i bases his unquestioning 
‘acceptance of traditions from the Prophet on the Koranic passages which 
make it a duty to obey the Prophet." 

The injunction of Almighty Allah to obey the Prophet is mentioned in 
the Qur'in dozens of times. If the ancient schools of law took the 
Qur’anic norms seriously, then they must surely have followed the tradi. 
tions from the Prophet; yet Schacht wants us to believe that they offered 
strong resistance to them, 

The aim of this discussion has been to demonstrate the weak founda- 
tions on which Schacht's theories of the position of sunna of the Prophet 
are based. The following account of his assertions about the doctrines of 
each of the schools he names should be viewed in that context. 


Schacht on the Medinese School 


‘Schacht’s broad view of the position of traditions from the Prophet among 
the Medinese can be summarized in a few quotations, On one page he 
says: “Malik enjoins that traditions be followed. . . [He] “harmonizes an 
old-established tradition from the Caliph Abd Bakr with historical tradi- 
tions from the Prophet.” Yet on the next page, Schacht maintains that 
Malik is far behind Shafi in accepting traditions from the Prophet," 
Earlier, he says, 


The Medinese, then, and the ancient schools of law in general, had already 
used traditions from the Prophet as the basis of many decisions, but had 
often neglected them in {avour of the reported practices or opinion of his 
Companions, not to mention their own established practice,” 


Let us first examine his use of these two words “many” and “often,” He 
has provided the following figures for the number of traditions in the 
Muwara’ of Imim Malik 


Traditions from the Prophet ~ 822 
Traditions from the Companions ~ 613 
Traditions from Successors ~ 285% 


 Iniroduction, 9.29. 
Ibid. p35. 

* Origins, p. 16. 

3 Ongins. p22 
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we find that 


If we look at Malik’s treatment of 


accepted 819 of the traditions from the Prophet and rejected only three 
Of the 613 traditions from Companions, he rejected 10% and challenged 
the authenticity of one other.*? It is difficult to see how three rejections 
out of 822 traditions from the Prophet can be the b the assertion 


trary, it seems clear that 


that they were “often neglected.” On th 
Jing authority of traditions 


Malik was firm in his acceptance of the over 
from the Prophet 

Schacht, however, details a var 
by the Medinese 
from the Prophet. They can be listed as follow 


ty of means which he argues were used 


get rid of or to minimize the in ance of tradition 


I. They chose freely among the traditions from the Prophet and from 
others, 
2. They even rejected both kinds altogether 


3, They put reason and traditio 

4. Traditions from the n superseded by traditions 
from Companion: 

§. Traditions from the Prophet were disregarded for no apparent 


6. They were r 
panions, on th 
the Prophet best 


larly interpreted in the light 


assumption that the Companions knew the sunna of 


Opinions of a Companion prevailed over what the same Companion 
might relate from the Prophet 

8. Traditions from the Prophet were interpreted restrictively unless 
they were justified by traditions from Companions 


Schacht concludes: “On the whole we can say that the Medinese give 
preference to traditions from Companions over traditions from the 
Prophet, This attitude, which is reflected in an anecdote on Zubsi and 
Salih b. Kaisin in Ibn Sa'd . . . is of course unacceptable to Shi 

If we examine each of the “rules” in the above list in turn, we find that 
there is little basis for any of Schacht’s assertions. 


“Rules” 1 and 2. The Medinese (1) “chose freely among the traditions 
from the Prophet and from others,” and (2) “even reject both kinds 
altogether.”” Rabi’ says explicitly; “Our doctri 


is to authenticate only 


™ Ibid. p. 22, 
55 See Muw., pp. 387, 486, and 617, 

* Tid. pp. 86, 125, 206, 396, 449, 472, 608, 748, £26, and &S1 
> Ibid. p. 576, 
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those traditions that are agreed upon by the people of Medina, to the 
exclusion of other places (Tr. iti, 148, p. 242)." 

Rabi’s statement does not logically lead to Schacht’s conclusion 
Rabj's statement means that they had doubts about traditions related by 
those other than the Medinese —i.e., they challenged their authenticity, 
not the authority. He himself uses the word “authenticate.” But challeng 
ing their authenticity does not constitute “choosing freely”; on the con: 
trary, it implies that there were rigid rules to validate the auth 
traditions. 


icity of 


But even if we were to accept Schacht’s interpretation, we are again 
confronted with the fact that this is not the writing of an accredited 
Medinese scholar but of an opponent. Rabi’ was not Medinese by birth, 
nor did he follow the Medinese school, His biographers describe him as a 
follower of Shifi'l.*" No one mentioned that he w 
subsequently converted by Shafi'l — which is w 
Thus we can hardly accept him as th 


a Medinese who was 
at Schacht suggests, 
oxesman for the Medinese 


“Rule” 3. “In the opinion of the Medinese, sound reason and analogy 
supersede traditions (Tr. lii, 145 {a])."® It should again be noted that this 
statement is based on Shafi't’s writing, not on Malik’s. Even so, it is 
falsely based. Shafi'l does not make this assertion. In fact, Shafi'i says that 
Malik related a decision of Ibn “Umar — not a tradition from the 
Prophet™ — but gave a decision somewhat different from that of Ibn 
‘Umar. Shiifi'i criticizes Malik for rejecting Ibn "Umar's opinion, saying 
what Malik holds is even against sound reasoning and analogy.** He says: 


pS Tle Vy idl eb de pe pt OS Hy 
‘And you abandon whatever you wish, without a sound argument for 
what you have accepted or for what you have rejected," Th 
here for supposing that reasoning and analogy supersede traditions from 
the Prophet. Rather, the reverse is the case: Reasoning and unalogy were 
used to show the weakness of an athdr which was not followed by Malik 


¢ is no basis 


“Rules”” 4 and 5. Schacht has given us no evidence to support his asser 
tion that traditions from the Prophet were often superseded by those from 
Companions and even disregarded for no apparent reason. We have 


Ong, p. 23. Since Schacht did bing ew 
been et without any diacusoa, 

«Sex for example, Nawawi, Tohdbtb Asm (Reprinted Beirut), ol. 1, pp. 18-189 

© Ongns, General index, 47 

soteen 

«frompht tobe noted ha Schacht is discussing the poston he Wadtionsof the Prophet 
thus he should not mention this ctampe here: 

so See Tr i, 145 (a), eering to Umm i, 218, ine 3 


jgument concerning rule 2,\t has 


SI 


already analyzed Malik's treatment of traditions from the Prophet and 


from Companions 


I with 


“Rules” 6, 7, and 8. The last three points tially the same 
subject — the relative weight given to the traditions from Companions as 
against those from the Prophet, Schacht claims that tradit the 
Prophet were interpreted in the light of traditions from Companions, that 
Companion prevailed over what the same Companion might 
's from the Prophet were 
tified by traditions from 


opinions 
relate from the Prophet, and that tradit 
minimized or i 
Companions. 
To clarify the misunderstandings underlying these assertion: 
anions. All sc 


preted restrictively 


we need 


to examine the special position accorded to the Com 


lars, even Shifi'i, grant them a special position. Schacht has criticize 
Shafi'l for this, saying that there is no theoretical basis for accepting the 
opinions of the Companions and it is only a remnant of the early doctrine 
of sunna.®” There is, of course, both a theoretical and a practical basis for 


according them a privileged position 
First, one must consider the honor conferred on them by Allah. Thus. 
we read in the Qur'an that Almighty Allah says: 


Thus we have appointed you a middle nation that ye may be witness against 


ind, and that the Messenger may be a witness ag 


Allah, speaking about the Muslims, of whom the Companions were the 
first, says: 


ML Dabs SU os yelp yall Oy old 


Ye are the best community that hath been raised up for mankind. Ye enjoin 
right conduct and forbid indecency; and ye believe in Allah. 


Speaking about the Compan 


Almighty Allah says 


AD IS Nl gd eA PN eg Bie lb aly 5 tpt 
And the first to lend the way, of the Muhajirin and the Ansitr, and those who 


followed them in goodness — Allah is well pleased with them and they are 
well pleased with Him, 


Allah comforting His Messenger says: 


Chapter Five analyzes Malik’s treatment under two headings, “The Attitudes of the 
Medinese, Syrian, and Lragian Schools" and "Schacht on the Medinese Schoo! 
© Qur'an, 2:143 


7 caSU ye tla ay Ut te tt et 
© Prophet! Allah is sufficient for thee and those who follow thee of the 
believers. 


Elsewhere Allah's attitude to the Companions is described as follows: 


PES NSH peel fle lad A igh il Seatll op alls ald 


OA cally) LZ actly 
Allah was well pleased with the believers when they swore allegiance unto 
thee beneath the tree, and He knew what was in their hearts, and He sent 
down peace 
victory 


reassurance on them and hath rewarded them with a near 


And the Qur'in draws the following picture of the Muslim community of 
Medina and their sacrifices 


Wee psa J ORME Yy etl Ue oe Oe ghd oo UV) sh Lye Ge lly 
DAL en et Ae Soe opp Lelia we OE gy pelle Oates Iyst 

74 shy 
And those who made their dwelling in the abode of Hijra and who were firm 
in belief, before them, they love whosoever has immigrated to them, ot 
finding in their breasts any nced for what they have been given, and prefer 
ring others above themselves, even though poverty be their portion. And 


who so is guarded against the avarice of his own soul, it is those who attain 
ultimate success. 


These few verses show the position granted to the Companions in the 
Qur'an. If one looks at their historical deeds, one finds further reuson for 
according them a special place in Islam, They helped the Prophet when he 
was forced to migrate to Medina, and devoted all they had to the cause of 
Islam. In their generation, the Muslim faith was spread from India to 
Morocco, and in this endeavor they sacrificed not only their property but 
often their own lives and the lives of their families. 

The third factor that explains the special position accorded to the 
Companions is that it was they who witnessed the birth of the Islamic 
state, In the life of the Prophet, all the rules and regulations of Islam were 
implemented through them, primarily in Medina, Some were appointed 
judges and governors by the Prophet, while others were made teachers 
and judges by the early caliphs. The Companions were thus among the 
first administrators of Islamic law. Clearly, then, they would have the 
closest understanding of Islamic jurisprudence in theory and practice, 
based on their experience of the life and teachings of the Prophet, Thus 
their opinions were given due weight in cases where the Prophet's state 
ments needed interpretation, 


™ Qur'an, 8:64, 
* Qur'an, 48:18 
™ Qur'én, af-Hashr, 39:9 
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For all these reasons, the schools of law in the Muslim community 
accepted their position, It was therefore natural and logical for Shafi’ t 
attack the Iragians and Medinese for not following the opinions of the 
Companions, just as he attacked them for not following certain traditions 
from the Prophet, The special status accorded to the Comp: 
properly be used as evidence of opposition U Ject of tradition: 


the Prophet, since this status was granted because of their services to the 
Prophet in the course of Islam. It was unthinkable to the Muslim co 
munity that a Companion would knowingly go against a clear order of the 
Prophet. Thus, if he related something on the authority of the Prophet 
and later came to hold a different view, it was believed that he had learned 
that the tradition he had or abrogate 

Schacht's overall conclusion is that give preference tc 
traditions from Companions over traditions from the Prophet." Let u: 
examine the anecdote of Zubri and Salih b. Kaisan to which he refers 
The latter was a contemporary of Zubri [51-124 4.4]. who was born a 
little earlier but studied with him in Medina. Here is the original text 


Salib says: I met with Zuhri, while we were both seeking knowledge. Thus 
we Lot us write down the sunna je down what was related 
from the Prophet. Then he [Zuhri] said, "Let us write down what is re: 


n the authority of the ¢ 


Ttold bi 


tha 


ot sunna, therefore, we should not w 


Ididn 


with failure 


Does this really prove that the Medinese gave preference to traditions 


from the Companions? The two scholars agreed that what was related on 
the authority of the Prophet was sunna but differed on whether what was 


related on the authority of the Companions was also. Zuhri's theory was 


clearly new and not commonly accepted. Sali 


comment — that 
‘Zuhrl succeeded whereas he failed — on which Schacht apparently rests 
his case, could mean no more than that Zuhri had more knowledge than 
Salib. Even if it did mean that traditions related on the authority of the 
Companions eventually were regarded as sunna, we should note that 
Zuhri clearly gives such traditions second place to the sunna of the 
Prophet, as he recorded first what was related on his authority 

An interesting final comment on the issue is that this example refutes 
another of Schacht's most important theories. He holds that all the 
traditions from the Prophet were fabricated in the second and third 
centuries, Yet here he quotes a scholar's statement which belongs most 


7 Origins, p. 24, 
™ Bho Sa'd, vol. fi, part2, p. 135 
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probably to the third quarter of the first century and in whose time much 
information was recorded about traditions from the Prophet 

We may conclude that Schacht’s theories about the Medinese view of 
the author 


y of the sunna of the Prophet are unfounded, I have shown 
that Milik’s view was that traditions from the Prophet had overriding 
authority, and that Schacht’s mistaken ideas are based primarily on his 
use of polemical writings, on overgeneralization from them, and the 


arbitrary conclusions he draws from them. In the next two sections I shall 
demonstrate that he is similarly mistaken about the doctrines of the 


so-called Iragians and the Syrians 


Schacht on the Iragian School 


Schacht’s overall conclusion about the Iragians is that 


the attitude of the Iragians and of the Medinese to legal traditions is 
and differs fundamentally from that of Shafi", Lkh. 30 
oth the Iragians and the Medinesé 


essentially the 
ff, shows thas 
in fav 


glect traditions trom the 
ur of systematic conclusions from general rules, or of opin 
ns; Shaft argues first (pp. 30/f,) against the Medinese 
then (pp. 34 ff.) in turn against 


the Compa 


m the point of view of the Iragians, ai 
these: he says: “These same arguments 
same method with regard to other traditions from the Prophet"; he states 
that both groups of opponents use the same arguments, and that his own 
arguments against both are the same, and he uses ench party in order to 


pply to you when you follow the 


refute the other 


It must yet again be emphasized that these conclusions are based 
entirely on Shafi'i and not on the writings of the parties concerned — an 
objection that will by now be familiar to the reader. A further point of 
note, however, is the illogicality of the underlying assumption that both 
schools use the same methods in neglecting traditions from the Prophet. 
Were this the case, then they would ha 
accepting of rejecting certain traditions, But Shafi'i points out that this is 
not the case — sometimes the Iragians were with him and the Medinese 
against him and at other times the reverse was the case. Clearly, there was 
considerable disagreement. In fact, Schacht himself seems to accept that 
there were basic differences in attitudes and approaches when he says: 

The interpretation by the ancient Iragians of those traditions which they 
accept, confirms that their decisive criterion is the previously established 


always been in agreement about 


doctrine. 

Let us now look more closely at the “general rules” and arguments 
which Schacht claims the Iragians used to restrict the use of traditions 
from the Prophet. He cites the following patterns 


* Origins, p21 


™ Origin, p30 
= &s 


tradition.” 
s from th 


Rejection of irreg 

Subordinating trad 

Companions. 

3. R 
because th 

arallel traditions from the Prophet or because nothin 


P 


ophet to those from the 


eed with the Qu 
rule expressed in them was not mentioned in the Qus’an 


jecting traditions because they disagi 


said about them by the four caliphs who carried out the 
command after the Prophet.” 

Arg 
Sayin 
the Prophet to the contrary could be 
repealed.* 


vine 


ing that “everyone has abandoned it 


g that the general opinion was different and the tradition from 
or considered 


xplained awa 


6. Looking for contradictions in traditions and rejecting one of those 
that were in contradiction, 


7, Being unwilling to relate traditions from the Prophet, insisting on 
their small number and warning against careless attribution. 
tions to the Prophet." 

1, Irregular traditions, This ral rule” is easily explained, The re 


jection of irregular (shddhdh) traditions was not confined to the Iraqi 


They were universally rejected™ in order to ensure that genuine tradi 
tions from the Prophet were not adulterated by spurious traditions — a 
matter which I shall go into in greater detail in the next two chapters 


2. Preference for Traditions from the Companions. Schacht says: “The 
gian thesis of the overruling authority of traditions from the Prophet is 
definitely relegated to subordinate place by the importance which the 
Traqians attach, in theory and practice, to traditions from Companiot 
We find this principle explicitly formulated in many places, for instance 
Tr. 1, 89."#8 Here is the text 


Ser et Anal op Al pil Y pl Dynegy 5 amy le 
diy 6 AUN SZ tol Ose eel yates « sa Som Iyllt ly 6 play ale 
Shaft said: They [Aba Hanifa and his School] claim that they never differ 
from anyone of the Companions of the Prophet, yet they opposed the ruling 
of ‘Umar, And they [also] clairn that never accept from anyone to violate 


7 Origins, p. 28, quoting Abb Yasul, 
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yet they themselves violated analogy, and brought forward contra- 
dicting opinions. 


Here we have a perfect example of Schacht's arbitrary, self-contradictory 
use of his source material. The reference is to Shifi'i quoting Abi 
Hanifa’s claim that he never differs from any of the Companions of the 
Prophet, nor does he violate analogy. But Shafi'i points out that this is not 
$0, since Abi Hanifa in a particular case opposed the ruling of ‘Umar 
Shafi‘ even accuses the Iragians of violating analogy, Nowhere is there 

ny indication that traditions from the Companions 


preferred aver 
those from the Prophet — the entire discussion centers on the Compan 
ions themselves, Therefore, Schacht’s reference does not help in this 
regard. I have already explained at some length the reasons for the special 
status accorded to the Companions.*” What must be remembered is that 
they gained this status because they had responsibilities as the guardians 
and transmitters of Prophetic knowledge. Their authority thus springs 
from the Prophet himself, so it is hardly likely that any scholar would 
accord them more importance than the Prophet 

To prove his point successfully, Schacht would need to show first that 
the Companions differed from the Prophet knowingly and second that 
Abii Hanifa in the majority of those cases preferred the opinions of the 
Companions rather than the traditions from the Prophet. This he 
done 


not 


3. Comparison with the Qur'an. Schacht says: 


The Iragians reject traditions from the Prophet, because the tradition in 
question disagrees with the Koran (kh, 345 £.]: or because the rule express 
ed in it is not mentioned in the Koran [here Schacht notes in a footnote that 
Malik argues against this reasoning of the Lragians in Muw., iti, 143] or in 
traditions from the P 


parall phet, and nothing similar to itis related from 
the four Caliphs who cartied out the divine command after the Prophet |r 
iii, 10). . 


As far as nonconformity with the Qur'in is concerned, the two inst 
ances used by Schacht are in fact one case — that is, the judgment of an 
issue based on one witness and the oath of the plaintiff. Malik enters into 
a lengthy discussion to show that this tradition js not in disagreement with 
the Qur'an, where two witnesses have been required for judgment 
Malik, since he clearly accepts the rule that what contradicts the Qur'an 
cannot be sunna, goes into great detail to prove his point to the Iraqians. 
Alll the scholars, including Shifi’s, agree that what contradicts the Qur'an 
cannot be sunna. 

Schacht’s inference that traditions were rejected on the grounds that 


© Chapter Five discusses the Companions’ status under the heading “Schacht on the 
Medinese School 

Origins, p. 30. 

Shalit, Rela, (Cairo, 1940) p, 228. 

87 


ditions or the actions of the four caliphs is 


they contradicted parallel tr 


d. His 


similarly unfounc n 
Aba Hanifa or Ibrahim Nakha'i and other scholars conce 
agricultural produce, though he does not quote the complete discussion. 


ct able (o taxation, while 


Nakha‘l and Aba Hanifa consider every prod! 
easurement) 


others consider products of less than five wasaq (a unit 


to be exempt. It seems that Abi Hanifa considered three factors: 


ands one-tenth of all produc 


The divine order to take zakat from 
A tradition from the 
tion, if it was irrigated by rainwater 0 
the Prophet 


Another tradition fi at there is no zakdt on pro- 


duction below five wasag,” 
Abo Hanifa considers factors 1 and 2 to reinforce each other, and 
therefore challenges the authenticity of 3, In support of this challen 
spokesman for Abd Hanifa comments to Shafi’ that zakdr has been 
phet bot that 


collected by the central government since the time of the Pr 
he ha 
apport the doc 


ven no letter 


of the Prophet written for this purpose which may 


ine otherwise, nor has he knowledge of any ion 


about the matter from the four caliphs 
Schacht’s staten A 
concerned, the choice is between a tradition suppe 


as Aba Hanifa is 


d by a divine order 


nt is clearly misleadin 


and a tradition supported by no other evidence. This is hardly proof that 
Lraditions were rejected wholesale because they were not supported by 
caliphs. M 
Thaurl of Kafa,” Abo Yasuf,™ and Shaibini® — all disagree with Abo 


the deeds of the 


over, three other Iragians — Al 


Hanifa and Nakha't, The weight of evidence, therefore, indicates that 


more Iragians accepted than rejected the t 
less than five wasag. Therefore, Schacht's 


tions, favoring no zakdl on 


onclusion is invalid. 


4. General Disuse, The a that 
grounds that “everyone has abandoned it” is based on Shafi''s record 
Uhh, 336 relating to the Lragian attitude. Sources prior to Shai 
statement, Ibn Abi Laild, for example, did not accept it, and the very 
‘hadith Schacht refers to is quoted by Aba Hania who deduced certain 
rules from it Taba tells us of AbO Yosuf's opinion, which agrees with 
the hadith; and although itis not so well known as Aba Yasut's opinion. 
Abi Yisuf’s own writing tends to support Tabiiwi's sta 


raditions were rejected on the 


T reject this 


ment. Given 


* Qur'an, 14) 
M See Khari. St 

* Idem 

See Musannaf iv, 142: Thaur (97-161 4] wasa contemporary of Aba Hanif 
See Khari p, $3 

See Muw, Shab, p. 1%, 

% Mw Abi Lal, 16-17, 

© Tuhawi, Sharah Ma'am’ al-Ashe (Cairo, 18,19 
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these disagreements among the Iraqians, it is wrong to say that they 
typically used this device to discredit or disregard traditions from the 
Prophet. All that can be said is that this particular hadith was rejected by 
certain Iraqi scholars and accepted by certain others. 


5. General Opinion and Repeal, For the next device — that general 


opinion was different and the tradition from the Prophet to the contrary 
could be explained away or considered repealed — Schacht takes as his 
source Muw, Shaib. 142. This concerns the reciting of the Qur’s 
eveni 


in an 
2 Prayer, at which time, according to a tradition from the Prophet 
the shortest stiras are preferred. Sarat Taris lengthy, and Shaibini gives a 
different interpretation for this hadith. This does not, however, mean 
that “general opinion” was given precedence over a hadith from the 
Prophet. The sunset prayer is said all over the Muslim world, and people 
learned this through daily practice from the time of the Prophet as well as 
through verbal ahadith from the Prophet. Shaibini interpreted this tradi 
tion in the light of these facts. 


6. Contradictions. Schacht's assertions that the Iraq 
contradictions in two traditions and then reject one of them is again based 


ns sought to find 


on Shafi'i (kh. 328) rather than on explicit or implicit statements by the 
Iragians. There are, no doubt, ahddith that contradict each other and 
others that appear to be contr 
success in harmonizing these apparent contradictions 
cited, Shi 


Jictory. Few scholars achieved Shati't's 


passage 
i'l is simply teaching his opponent the art of reconciliation 


7. Reticence and Conservation. Schacht says 


The antitraditionist attitude showed itself further in (1) unwillingness to 
relate traditions from the Prophet, (2) insistence on their small number, (3) 
warning against careless attribution of traditions to the Prophet, and similar 


considerations which were especially popular in Iraq. 


But Schacht does not appear to have paid sufficient attention to the 
heading of the chapter. Darimt calls it sill Gta j» Glwhich means 
‘chapter on those who were afraid of giving judicial opinion [farwa],"" and 
the chapter contains 27 d¢har, primarily on this subject, Clearly, « Mufti 
would be conscious of his responsibility to give correct opinions and show 
the right way to Allah's Shari'a, He could hardly be considered antitradi 
tionist if he preferred to be certain that his opinions were based on 
authentic traditions and warned others to do the same. To stigmatize this 
protection of the purity of traditions as antitraditionist is tantamount to 
calling a mathematics teacher who advises his pupils to follow the rules 
carefully an hematician,” or to say that every government with a 
department to check on counterfeit currency is “antimoney.” This is 
obviously an absurd conclusion 


antima 


* Origins, p. 47. Schacht’s reference isto Dirimi, Sunan, bab man hab al-futya 
% See Darin, Sunan, vol. 1, pp. S0-64 


chacht does not tell us how many traditions were rejected by the 
Iragians as a result of these numerous “general rules” and how this 
number compared with those that were accepted. In fact, only a handful 
were rejected as against thousands that the Iraqians as a whole accepted 
Scholars will always disagree, finding traditions unacceptable on the 
grounds of lack of documentation or some other reason. Even Shafi’ 
who is the champion of the cause of sunna, according to Schacht, has been 
charged by Ibn ‘Abdul Hakam of neglecting the Qur’dn and the sunna of 
the Prophet in a work entitled al-Radd ‘ald ash-Shafi't fima Khdlafa fihi 
al-kitab was sunna.'° 

If we were to believe every scholar’s accuss 
would be found who were total adherents of the Qur'an and the sunna of 
the Prophet. This indicates that we should formulate the doctrine of a 
ments, and not on the b 


ions against his fellows, few 


school only on the basis of its own explicit s sis 
of opponents’ texts, But, as we have seen, Schacht has often overlooked 
or disregarded explicit statements by those he calls the Iragians, prefer 
ns based on Shifi''s polemics. It may therefore 
be instructive at this point to quote statements by Aba Yosuf and Shai 
bani that show conclusively the position of the sunna of the Prophet 
among these scholars, Abd Ydsuf says: “That has been fixed by the 
Prophet, thus it is not allowed for the Caliph to change it.’"!® Shaibani 
echoes him with “No one has authority besides the Prophet 
are not isolated sentiments but are repeated in hundreds of other exam- 
ples throughout their books. 


ring to rely on conclu 


These 


Schacht on Auza‘i’s Attitude 


According to Schacht, ““Auzi'is the only representative of the Syrians on 
uth tion in Tr. IX and in Tabarl, and his 
tions is essentially the same as that of the Medinese and 


whom we have 
attitude to tra 
the Eragians."" 

On this, at least, we may agree with Schacht. Auza‘t is in agreement 
with the other scholars, who are unanimous in their view of the overriding 
authority of the traditions from the Prophet, as has been shown. Schacht's 
view of the attitude of the Iraqians and the Medinese is, however 
fundamentally different, as we have seen. Let us look at his evidence 
To support his case, Schacht says 


atic infor 


Auzi' states, quoting Koran xxiii. 2}, that “the Prophet is a good exam- 
ple" (Tr. IX. 23), and that "the Prophet deserves most to be followed and to 
have his sunna observed" (#50), but in order to establish the practice of the 


© See Suki, Tubugat al-Shafe‘iya al-Kubrd, (Cairo, 1964), vol. 2, p. 69, 
1 See Chapter One for discussion 

Tradition, See also Khari p. $8. 
1? See AL-Hlulla, §, pp. 45, 204 
108 Origins, p. 34 
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of the Medinese and Syrian concepts of the Livi 


Prophet he refers to “what happened at the time of the Prophet and 
afterwards” (#26 and elsewhere), He refers to Ibn "Umar beside the 
Prophet (#31), and to Aba Bakr, "Umar, and the Umaiyad Caliph ‘Umar b. 
Abdal'aziz by themselves! 


From this the reader is doubtless meant to infer that the Prophet's 
words or practice could not stand alone and required the support of 
others’ actions, while others stood for themselves. If this supposition is 
correct, we need only refer to Auzi'7's treatise to refute it. In this work 
Aza‘ cited actions of the Prophet that were later followed by Muslims, 
10 times; actions of Muslims and their Imdms, six times; actions of the 
Prophet alone, nine times; traditions from the Prophet, three times; and 
practices of others, five times — Aba Bakr twice and “Umar, ‘Ali b. Abi 
Talib, and ‘Umar b, *Abdal'aziz once. 

Thus we find 12 references to the Prophet alone and 22 references to 
the Prophet's actions in total, as against 11 references to others alone 
Add to this Auzi‘l's own assertion, quoted by Schacht, that “the Prophet 
deserves most to be followed."! This fact explicitly contradicts 
Schacht’s assumption. We can only conclude that Auz's attitude to the 
authority of the sunna of the Prophet is the same as that of the rest of the 
scholars. He conforms with the Divine order: Obey Allah and Obey the 
Messenger.” 


Further Questions on the Methods of the 
Antitraditionists 


Before going on to the next chapter, specific devices of the antitradition- 
ists, as cited by Schacht,! a few cases remain for discussion 


Schacht’s citation number 1: 
“, . . traditionists reject some hadith as unacceptable on certain grounds 
and that if it is possible to reject some it is possible to reject all." 
First, it ought to be noted that this is simply a hypothesis and does not 
indicate that the argument was used in rejecting hadith, Second, it is 
hardly possible to prove that the said scholar belongs to an ancient school 
of law. Furthermore, even if he belongs to one of the schools he might not 
have been able to reconcile the problem in the face of the problem he 
mentioned, Therefore, his statement cannot be taken as a device to get 
rid of the traditions of the Prophet. Aba Hatim Al-Razi [d. 275 a.1.], one 
‘of the most famous critics of hadith, says that one of the lawyers brought a 


1 Origins, p. 34 
ves For more detail, see the discussion of the Syrian and Iragian concepts of the Living 
Tradition in Chapter One. 
1 Origins, p. 34. 
¥" See, Tr. IX, #50. 
‘8 See Origins, pp. 44-45. 
on 


through it, Razi declared 
and unacceptable, The 
author of the book 


ein 


ahadith. After going 


book to him containi 
that some of them were authentic and some W 
asking “Has 
mistakes or that he told a 


lawyer objected to his j 
informed you that he committed ce 
certain other hadith?” Imam Muslim also records the objection of 
some people on the statements of Muhaddishin that a certain hadith 


ated to claim: 


cor 


rect and a certain other one is wrong, i¢., that this amo 


ing unseen knowledge, impossible to obtain: «J, je : 
Can we assume from these two statements that this was the trend of 

Muhaddithin, that they thought it was impossible to di 

tween correct hadith and false ones? As far as this objection is concerned, 

Imam Shaft has provided a very sound answer. He explains the case 


lerentiate be 


ing an example of a judge who accepts the evidence of a witness whom 


he ka 
reserves judgment on the evidence of a third whose status he d 


ble, and 
not 
all 


ws to be reliable, rejects one whose character is objection: 


know.'!! Likewise, if one challenges a tradition, it does not mean that 


the traditions should be challenged 


Schacht’s citation number 2: 


many traditions are contrary to reason [nazar] and observation and 


therefore absurd and ridiculov 
Schacht ascribes this to the ah! al-kaldm, saying: “It is worth noticing 
that this kind of reasoning which occurs continuously in Ibn Qui 


not discussed by Shafi" 


It ought to be noticed that this sort of objec oned by the 


ahl-kaldm, who, after all, were not lawyer aha’); therefore, this 
device should not be mentioned by Schach 
ancient schools of law. Furthermore, as Schacht notices this sort of 
objection is frequently mentioned in Iba Qutaiba (d. 276 4.1.) and not 
discussed by Shifi'l (d. 204 A.11.) It indicates that this is a later trend after 
the death of Shifi"l; otherwise he would most likely have discussed it. 


(fu 


‘as representative of the 


fore it is a post-Shafi'l development and not pre-Shafi' 


Schacht's citation number 4: 
the Qur'n repeals traditions. 
It ought to be noted that there are verses in the Qur'an which were 
abrogated by Almighty Allah. He says 


lb gt JS Je Nal pla lee go i ob Ga Nal oo Bey 


For whatever verte we abrogate or cast into oblivion to be forgotten, we 


‘> Ton Abi Hit al-Razi, Jnaroduction, (Mydrabad, 1360), pp. 48-35%, 
180 Mustim, Tamyiz, (Riyadh, 1385), p. 123. 

180 Th, pp 36-368, 
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bring a better in its stead or the like of it. Knowest thou not that God is 
powerful over everything. 


There are differences of opinion as to whether or not the Qur'an can be 
abrogated by sunna. Some of the scholars maintain that the Qur'an can be 
abrogated by the sunna." Would it be rational to suppose that those 
scholars who hold the later doctrine are antiQur'an? How can a Muslim 
be labelled as antiQur'iin? If one is antiQuran then one would no longer 
remain a Muslim. The same could be applied in this case. 
Schacht citation number 8: 

an injunction was for a particular case and not meant as a general 
rule,” 

Here Schacht says: “Another easy method of disposing of traditions 
from the Prophet by interpretation was to represent them as particular 
commands, applicable only to the occasion on which they were given.""!"8 
By way of illustration he cites the example of “artificial creation of 
foster-parentship between adults [Muw. iii. 89]. According to it, ‘A’isha 
made a habit of this practice, but the other wives of the Prophet regarded 
his ruling as a special one for the benefit of the individual in question." 
Schacht comments 


‘The argument is meant to invalidate the tradition related from “Ais 
favour of the practice. The antitradit 


st argument in its turn was 
two counterarguments. According to one, ‘A’isha referred her 
fellow wife Umm Salama, to the example of the Prophet . . . According to 
the second the other wives of the Prophet were engaged in the same 


practice 


‘The explanation of this case as an attack and a counterattack seems to 
me out of the question, We find judges sitting on the same bench, hear 
the same case, having the same written law, possessing the same academic 
degree, yet differing widely on their judgments in many cases. Are such 
disagreements then genuine? Scholars often agree and on other occasions 
disagree honestly. Or do they reflect underlying pro- and anti-law atti 
tudes on the part of the men involved? If scholars often honestly disagree 
today, then why should it not also be the case with these early scholars 
that they disagreed honestly and sincerely on certain issues, one of them 
mentioned above, If Schacht wanted us to believe otherwise, he ought to 
have proved that this rule cannot be applied to those scholars. 

Let us discuss the case on his own terms. First, the Qur'an refers to the 
practice of foster-parentship."* Furthermore, it mentions the period of 


104 See al Bike, Musallam ath-thul, vo. |p. 349. 
5 Origins, p48 
Idem. 
7 Idem (italics mine) 
* Qur'in, 423, 
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ne .w s " . In the following chapters we turn to an examination of Schacht 
cholars are. una . was fi theories on how the traditions from the Prophet imposed themselves on 
within two years of How g the old idea of the sunna, and how scholars of the ancient schools of law 
we F Projected their sayings back to the Proph 
Against th k r 
According to Sch 2 x 
by traditic A few point 
1p. f 
Accord Schachi f i 
were practice. Howev trary 
to the The original tex’ ne nar oy 4 
w ‘ F Aid \e 
is out of context, because th 0 ch r 1 
It has been argued in y and pra 
Schacht was wrong to asse s of law offer ‘ 
resistence to traditions sugh a smal q 
Uninfluential antitraditionists (who ought not to be 1 with the 
Mu‘tazila sect as Schacht has done) did exist. Rather than hostility and 
resistance, the schools of Malik, Aba Hanifa, and Auz¥*i evidence £ 
adherence to the traditions from the Prophet. It has also been demon 
strated that Schacht's misconceptions about these schools arise from 
arbitrary use of source material and a tendency from a few 
examples, 


9s 


CHAPTER SIX 


THE SUNNA OF THE 
PROPHET IN TRANSITION 


Was the Sunna of the Prophet Imposed 
on the Old Idea of Sunna? 


Given the thesis that the sunna of the Prophet came into existence ata late 
stage, and that the “living tradition” was the basis for legal judgments in 
the formative period of Islamic law, Schacht needs to show how the sunna 


of the Prophet came to achieve its ultimate status in Islamic law 
He infers from the writing of Tbn Mugaffa’ that the early scholars 


definition of sunna was ¢ m that of Shafi't. Alt 


ough it has 


already been shown that this inference is erroneous, let us, nonetheless, 
follow Schacht along his chosen path. In his own words: “The early texts 
contain numerous traces of the process by which traditions from the 
Prophet imposed themselves on the old idea of swnna and thereby pre 


pared the ground for Shafi'l’s identification of sunna with them,” He 


‘uses three examples in support of 


his. 


EXAMPLE 1 
Schacht says: 
In Leh, 284, the Iragian opponent po 
starts from tradi 
Medinese, who bi 
before that pract 


out that Shfi"'s reasoning. which 


vared with that of ShAfi''s companions, the 


themselves on practice. Shifi' replies: “I have told you 


ans nothing, and we cannot be held responsible for 
it 


what others say; s 


stop arguing abo 


Schacht’s main point here is that the Medinese re 


soning used to start 
from practice while Shiifi't introduced a new methodology — arguing 
from traditions from the Prophet 

The case at issue is that of speaking during prayer. Shiifi'i reported a 
well-known tradition from Ibn Mas‘dd, who said: 


We used to give suldms to the Prophet, even if he was praying, and he used to 
answer our greeting (salam), but when I came back from Ethiopia [where he 


Origins, p59. 
2 Origins. p39. 
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migrated in the early years of the Meccan period) I gave saliim to the Prophet 
while he was praying, and he did not return my salam. After praying, the 
Prophet informed him that Allah had decreed it forbidden to speak with 
anyone while praying 


Another related tradition is transmitted by several Companions who 
prayed with the Prophet in Medina. The Prophet inadvertently ended the 
Prayer without completing it, praying only two rak’as instead of four. One 
of them asked the Prophet whether it had been reduced to two or whether 
he had forgotten to pray four. The Prophet replied neither. The other 
Companions confirmed that he had prayed only two rak'as, upon which 
the Prophet prayed two more rak’as and thus completed the four, This 
tradition is known as the tradition of Dhul Yadain. 

These two traditions have given rise to differences of opinion among 


scholars about the validity of prayer interrupted by speaking in the case 
referred to above. Shifi'l’s view is that if the man spoke without realizing 
that he had not finished his prayer and then he realized that he had not 
done 80, the earlier part of the prayer was valid and he only needed to 
complete his pr 
finished, yet nonetheless spoke, then he would h 


er. However, if he became aware that he hi 
¢ to repray. The 
1d view is that if the man realized that he bad not completed the 
ad even then he spoke about that prayer itself, the earlier prayer 


praye 
was valid and he needed to complete his prayer. This is the Medinese 
view 


However, the Iraqian view is that the prayer is invalid (fasid) if one 
speaks without completing the prayer, whether one has spoken inten 
tionally or inadvertently, The opponent charged Shafi'l with deviating 
from tradition in certain cases (see /kh. 278). Shafi denied the charge 

Both Shafi'i and his opponents considered their own views to be backed 
by tra 
dialogue 


tions from the Prophet. The following is the last portion of the 


(PAs J pS J GI Ly 


Lee Sd etl gee AN pdt) Oa ig IS ail adh st] 


Sit ead 
TY pl cls! otal j> UL GL walt ale UG 
os 
6 


Fhe SIM 6 co AL 6 Cee op dl 


pry ibe al lgag® oelly opel gd pylll 
Bl pd oe 


ee gi Spi A hey cle dl Jo iat gy foil wu 
eb jose 


Oly eo 


# See IKH, p 27S 
n 


hel pt el ol all pal 


dk hall pl Jodha PIS Les UE oy plea 3 


Ud JUL Y USL be eat 


eel: Ui alls Up gael thin 


Be Ys gee pS esl Of theadal s s d lae  Le 


TAL-TAY so Vow pia 

Opponent: May 1 ask you a question to know whether or not you have 
deviated {from the Prophet's tradition}? 

Shaye Ask 

Opponent: What do you say regarding an Imdm who left the prayer having 
performed two [rak'a instead of three or four rak’a] and who 
was told by a follower who prayed behind him that he prayed 


* See margin of Umm, vol VIL, pp. 282-284 
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Shafi't 


Shafi 
Opponent 
Shafi's 
Opponent 
Shafi’ 


Opponent 
Shafire 


Opponent. 
Shafi'e 


Opponent 
Shafi: 


Opponent 
Shafi 


Opponent: 


only two rak’a? He [mam] asked others from the congregation 
and they said that the man told the truth 

As for the follower who informed him and the others who bore 
witness that he told the truth — all knowing that the mdm did 
not complete the prayer — their prayer is invalid (fasid) 

You transmit that the Prophet made up for his incomplete 
prayer [ina similar case] and hold that those present with him in 
the prayer did the sume though you do not mention that mn the 
tradition? 


Ido [accept your statement}. 
Then you have deviated 
No. But the position o 
Messenger of Allah. 
Where is the difference between them concerning the prayer 
and imdma (the leading of prayer] 

Allah revealed 


ur Imam is different from that of the 


0 his Messenger obligations one after the 


other, commanding him new obligations not revealed before or 


reducing prev 
Yes 

And neither we nor you or any other Muslim doubts that the 
Prophet ended the prayer in the full conviction that he had 
completed it 
Yes 
When he did, Dbul Yadain [the man who informed the Prophet 
that he did not complete the prayer] did not know whether the 
prayer was shortened by a command from Allah or whether the 
Prophet had forgotten, and that was clear from his question [to 
the Prophet]: “Has the prayer been shortened or have you 
forgotten?” 
Yes 
And the Prophet 
he asked others 
Yes 
And when he asked others, then it is possible that he asked 
someone who did not hear his previous conversation, thus he 
would be like him [Dhul Yadain). And itis [also] possible that 
he asked someone who heard Dhul Yadain’s enquiry but did 
not hear the reply of the Prophet. When he did not hear the 
reply of the Prophet to Dbul Yadain, he was like him, that the 
Prophet did not accept his statement, and did not know 
whether the prayer was shortened or the Prophet forgot it 
Then he replied to the Prophet. His case is similar to that of 
Dhul Yadain, and it was obligatory upon them to reply to the 
Prophet. Do you not notice that when they informed the 
Prophet, and he accepted their statements, he did not speak, 
nor did they, until they completed their whole prayer 

‘And when Allah called back his Messenger, Allah's obliga- 
tlons were completed, never to be added to or decreased later 
on by anyone else 
Yes. 


us obligations 


did not accept Dhul Yadain’s statement, since 


Shafi rrscalgh 39 scholars from Basra held that a tradition was only to be accepted if the 
Boop: - Keowee neria Seale caliphs had acted upon it. Again, both parties accept the overriding 
eee : a authority of traditions from the Prophet; their disagreement is only on 
% that he mas he how these sunna are established. Let us look more closely at the discus 
Rutan Mn valid on: 
mig ailey pila ous Zale 
Opponent: Thave spok th { your f Bip pele ue Uf arth DL aw 
Shafi: have informed you that the practice h Fs iB Wa Sas OGS 
have no argument against us because wr desi 
ae Shanty at ploy ate ab 
Opponent: Y ‘ ue 
Shafi’, Then leave that for which you have no argument. aigb alee eally ply gle al Joo ol tile S, yl oS bj 
Schacht uses this example to try to show how tradit the aR VS adh wiply le Oho al op Soy se 
Prophet supplanted the old idea of sunna — in this case defined as + BAW BU Jan OF gd Se ply ale all Jr ol es 
Medinese “practice.” His conclusions, however, are based on false pi te 
mises. It isimportant to note that both parties are arguing from tradition ey 
from the Prophet; their differences revolve around interpretation only we 
Sha6it is defending himself against the accusation that he opposes a 
tradition from the Prophet which he narrated himself. Thus the case 
reverses — far from imposing a tradition from the Prophet that run puta 
counter to pragmatic reasoning, he is in fact applying his rational faculty 
to a tradition {rom the Prophet and nullifying its effect uu 
Moreover, while the Medinese used the word “practice” to explain ees 
their doctrine in this case, they were actually referring to this well-known pila ds 
tradition, that is, a practice which started from the Proph 
EXAMPLE 2 
Schacht says: “Similarly, in Tr. 12, 148 (p. 243), Shafi addresses a 
Bagrian opponent: If you answered consistently with your principle, you 5 


ought to hold that men are obliged to 


act, not according to what is related 
from the Prophet, but according (o a corresponding practice or lack of 
practice after him.” The opponent replies: “I do not hold that.”* But this 
refers only to the negative consequence which Shafi'l forces on him, as 
appears from his further reply: “There can be no sunna of the Prophet on 
which the caliphs have not acted after him 

As in the first example, it is difficult to see how this quotation can be 
used to prove that traditions from the Prophet imposed themselves on the 
old idea of sunna. The point at this issue is not “practice” as opposed to 
traditions from the Prophet, but rather the procedure for the establish 
ment of sunna of the Prophet. Because of the possibility of a tradition 
being abrogated, or some mistake being made in its transmission, some 


+ Origins, p. 9. 
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RaW be ae VY] See pny ale ait foo ll OS al Ss Je 
Shafi Do you agree that we ax well as those before u 
obligation to follow the sunne (traditions) of the Y 
If Aba Bakr was the successor of the Prophet and the one whe 
was in charge [of the community} after him came to know about 
a tradition from the Prophet, although there is no time gap 
tween Abd Bakr and the Prophet, he would be able to act 
upon it and thus not abandon it; what do you say about this 
Opponent: Ho would accept it and act accordingly 
Shaft: The tradition is thus confirmed although nobody after the 
Prophet acted upon it to confirm it because there was no mam 
(Caliph) between them {the Prophet and Ab6 Bakr) to act on it 


oc abandon it. In this way Abt Bakr is differeat from th 
him. 


eat 


Now, suppose that the tradition was known in the last days of 
[Abd Bakr] and he neither acted upon it nor acted contrary to it 

ys and he lived working for 
et]; what do you say 


in his early more than one ye 


[after the Prop 


Opponent: He would accept it 
Shaft Then he would 


epted a tradition not preceded by an 


action, If yor 


fair to your principal statement you will have 


to accept that people are not 
Pro 
upon or it should be abando 


bliged to act according to a 


tradition of d 


et except when such a tradition was acted 


first Imam could 
be in the same 


abandon it then all following Imams. woul 


situation, as action must be started by the first, the second. 
the succeeding Imam 

Opponent: 1do not say 90. 

Shafi’: What do you say then about "Umar [and Aba Bakr preceded 


as Imam} if he r 


ceived a tradition not acted upon by Abd 
F nor contradicted by him 


Opponent: He should accept it 


Shafi't: Should he accept it although it was not acted upon by Abt 
Bakr? 

Opponent: Yes, He [Abd Baks] did not act contrary to it 

Shafi't: _ Wouldit be confirmed though it wits not preceded by an action? 

Opponent: Yes. 

Shaft: And so with “Umar in the beginning and the end of his 
Caliphate? 

Opponent: Yes. 

Shafi't And so with "Ut 


Opponent: Yes, 


“ 
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um vo, VIL, 243, 


Shaft: You claimed that a tradition of the Prophet is obligatory even 
when not preceded by an action nor when the Imdms have 
passed without acting accordingly or contrary to 

Opponent: There would not be a tradition of the Prophet but it wai 
something acted upon by the Jmdms who followed him 


It is clear from this argument that in the opinion of the opponent of 
Shifi'l, for a hadith to be a valid swnna of the Prophet, it is necessary that 
the caliph or caliphs had acted according to it. This practice of the caliphs 
based on the reported sunna of the Prophet produces confidence in the 
said sunna in two ways: (1) that the said sunna was not abrogated, and (2) 
that its narrator did not commit a mistake while transmitting it 

Moreover, in the whole discussion there is nothing such as “practice 
‘opposing the tradition of the Prophet. Indeed, the very practice referred 
to is in itself based on the traditions narrated on the authority of the 
Prophet. Thus the practice was based not on the act of the community or 
caliphs but on the statement of the Prophet. Therefore, Schacht's evi 
dence to show how the traditions from the Prophet imposed themselves 
on the old idea of sunna fails to prove it 


EXAMPLE 3 
In Schacht’s third example he says: “In Ris. $8, commenting on a tradi 
tion which makes "Umar change his decision wh 
Prophet to the contrary became known to him, Shifi't 
from the Prophet must be 
is not supported by any corresponding action of a Caliph.’ ” He goes on to 
say: “The opponent acknowledges that if this were correct, it would prove 
that the sunna, in Shafi'’s sense, superseded all contrary practice, that 
one could not pretend that validity of the sunna required confirm: 
evidence of its subsequent application, and that nothing contradictory to 
the sunna could affect it in any way. This shows what the actu 
of the opponents is 

Here is the text 


p a decision of the 
ys: ‘A tradition 
\ccepted as soon as it becomes known, even if it 


ion by 


I doctrine 


(alee 09d Jane Vendte cote tl pny pte) 
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Sidesl Ob a) 
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To paraphrase in English 


one said: “Give mean exa 


replied, [What will be the adva 


an example will establish two rule 


ase there is no sunna. Second, that 
tain thing, one must abandon wh 
was contrary to it}, For one must di 
One must als n {the idea 


narrative that has p 


Lengthy discussion of this example is unnecessary, since the subject 


¢ of Shafi'l there 


matter is the same as in 
holars, not belonging to the known schools of Medi 
Syria, and Iraq, who held the opinion 


cond example. In the 


at a mere narral 


wuthority of the Prophet was not sufficient but needed also to be ¢ 


fir panions and early Muslims in 


d by subsequent actions by the Cor 
ting to note that both Schacht and Majid 


ordance with it. It is intere 


Khadduri, the translator of 1's Rixdlah, used the word “confirma- 
tion” and “confirmed” respectively 
Again, this is not a problem of the authority of the sunna of the 


ion, Shafi't 


difference between 


Prophet, but a question of its documentation and confirm: 
precedes this paragraph with a discussion 


witness, narration of hadith, and the judgment of the judge, going into 


considerable detail on the difference between witnesses and the narration 


of hadith, Some people held that two witnesses we 
hadith tran 


required, and a 


ted by a single narrator was only one witness. To compen: 
sate for this, some scholars decided that such hadith, to be valid, must be 
followed by action on the part of the early caliphs or by others. ® Clearly 
this discussion by Shafi'i in no way supports Schacht’s contention that 


traditions from the Prophet gradually 


perseded or imposed themselves 


on the old idea of sunna; that is, “generally agre 


d practice 
allows: The idea 
that traditions from the Prophet imposed themselves on the old idea of 
sunna is an imaginary construct made necessary only by the earlier 
theories and disproved by the evidence 
Having argued that Schacht’s concept of the meaning and usage of the 
term sunina and its authority in the ancient schools of law is untenable, we 
shall move on to discuss his theory that the ancient schools of law simply 
ned their “living tradition” under the aegis of the Prophet and called 
{tthe sunna of the Prophet 


The main point 


f this section may be summarized as 


rena 


» Sce Majid Khaddur, Islamic Jurtprudence (Baltimore, 1961), p. 
© See Unie, vol. VE Ris. p. 424 (Shakir edition), 
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ing Tradition Projected Back into the 
Mouth of the Prophet? 
In this section of the chapter we examine Schacht’s argument that the 


concept af the sunna of the Prophet was coined by the Iraqi school 
sometime in the second century A.H."! and that the sunn 


aof the Prophet is 
therefore, “simply the ‘living tradition’ of the school put under the aegis 
of the Prophet.” In other words, the second-century scholars projected 
back their theories and judgments into the mouth of the Prophet to add 
authority to them 

We have seen, however, that the Qur'an describes the life of the 
Prophet as the model that ought to be followed, and that the word suana 
has been used in the Qur'an in several places." Clearly, then, the term 

sunna of the Prophet" must have been in use in the time of the Prophet 
himself — and this is further proved by the hundreds of ahadith contain- 
ing this usage which were current in the time of the Prophet 

Schacht, in fact, contradicts his own theory. Although he wants to 
argue that the concept “‘sunna of the Prophet” is a second-century 


accretion, he quotes Goldziher, whose opinion is that the term suina was 
originally a pagan term that was adapted by Islam," IL is difficult to see 
how the term could be current in the pre-Islamic era, used frequently in 
the Qur'tin, and then not be used again by scholars or by the community at 
large until the middle of the second century 

Leaving aside Schacht's cynical view of human nature that underlies 
the assumption of dishonesty 
second: and third-century scholars" (never mind the logistics of mount 
ing such a deception), let us nonetheless analyze the examples Schacht 
brings from the writings of the Iragian and Syrian schools in support of his 
thesis. 


nd collusion on a massive scale among 


Opinions of Companions Allegedly Ascribed 
to the Prophet 


In his attempt to show that the opinions of the Companions were ascribed 
to the Prophet, Schacht refers to Ibn Mas‘ad. He says 


It was claimed that their [the Companions] opinions were likely to coincide 
with the decisions of the Prophet: ‘Ibn Mas'dd was asked about a problem 
[concerning dowry, ete.]; he replied: “Tam not aware of any decision of the 


Y Origins, p. 76: “In any case, it was the Iragians and not the Medinese to whom the 
concept of ‘nunna of the Prophet’ was familias before the time of Shafi 

© Origins, p. 76. 

Meaning norms. line of 

\ Origins. p. 58 

1S Chapter Eight discusses this topic under the heading “Arbitrary and Careless Creation of 
Ian 


duct and course, ete 
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Prophet on this"; asked to give his own opinion (ra'y), he gave it; thereupon, 
‘one of the men in his circle declared that the Prophet had given the same 
decision, and [ba Mas‘iid was exceedingly glad that his opinion coincided 
decision of the Prophet 


with th 


Later, Schacht says, “We have seen that the opinion of Ibn Mas‘ad was 
supposed to coincide with the decision of the Prophet.”"!7 But is this what 
the text really shows? A man like Ibn Mas’dd who lived in the service of 
the Prophet for some 20 years, a period sufficient to make him understand 
the mind of the Prophet, gave a decision. According to the testimony, his 
decision coincided with the decision of the Prophet, Does this really imply 
a false projecting back? Even if it is a false ascription, this is only one 
incident which Schacht stretches to cover the life and legal activities not 
only of Ibn Mas’dd but of all the tens of thousands of Companions. 


The Syrian School: Auzi‘l. Speaking of Auzi'i, Schacht says that “he is 
inclined to project the whole ‘living tradition,’ the continuous practice of 
the Muslims, as he finds it, back to the Prophet and to give it the Prophet's 
precedent established by the Prophet 


authority, whether he can adduce a 


or not, He has this feature in common with the Ira 

In fact, Auza‘i refers to the practice of the Prophet and the Muslims in 
only nine cases out of 50. In six cases, he refers to the practice of the 
Muslims but does not refer to the practice of the Prophet. In five cases, he 
refers to authorities such as Aba Bakr, ‘Umar, and so on and not to the 
Prophet.'” Thus, Schacht’s statement th 
living tradition” to the Prophet does not tally with the real references of 
Auzii' 

Moreover, although Abd Yisuf disagrees with Auzi' in the majority 
of cases, we find him in agreement with Auza’l in his references to the 
Prophet and some early authorities, For example, Abd YOsuf agrees with 
Auzii‘i on the authentication of traditions on the authority of the Prophet 
in 14 cases (Nos. 1-5, 20, 26, 34, 38-39, and 47-S0) and other authorities 
in four cases (Nos. 22, 25, 28, and 29) and challenges the authenticity or 
correctness of the information in only five cases (Nos, 7, 9-12). 

If Auzii'i were merely projecting back the practices of his time into the 
mouth of the Prophet, we would be unlikely to find Abd Yasuf — an 
opponent — agreeing with him. Although he agrees with Auzi‘l on the 
authenticity of 14 traditions from the Prophet, he mostly disagrees om 
their interpretation. Had the two been in agreement on the interpreta 
tions, it might have been possible to say that their “living tradition” was 
similar and that they had projected their traditions back to the Prophet 


ians. 


the projects back “the whole 


¥ Origins, p. 29 
© Origins, p. 32 
© Origins, pp. 72-73, 
For more detail, see Chapter Four's discussion of the Sprian and lragian Living Trad 
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and accidentally tallied with each other — which was, as a matter of fact 
impossible. Their agreement on the authenticity of the traditions while 
differing about their implications means that those {raditions originally 
belonged to a common stock far from the inventions of the schools. That 
common stock is the personality of the Prophet 


The Iraqi School: Aba Yasuf. Let us look at a second example from the 
same source. Schacht says: “In Tr. LX, 18, Aba Yusuf applies the term 
‘sunna of the Prophet’ to a case in which nothing to the contrary is known 
n the authority of the Prophet and of the Companions." Later he s 
‘The ancient schools of law shared the old concept of sunna or ‘living 
tradition’ as the ideal practice of the community, expressed in the 
accepted doctrine of the school. It was not yet exclusively embodied in 
traditions from the Prophet, although the Iraqians had been the first to 

n for it the authority of the Prophet, by calling it the ‘swnna of the 
Prophet.’ "2! 

The case being referred to is that of An away from his 
master and was later recaptured. Auziil said that if the slave was non: 
Muslim his punishment would depend on the decision of the Imam, who 
might behead him or crucify him, Abd Ydsuf objects to this fatwa 
(decision) of Auza’i, saying that there is no suina of the Prophet to this 
effect 

Schacht seems to be trying either to give the impression that Abd Yosuf 
applied the term “'sunna of the Prophet” to a case when no sunna existed 
or that it was sufficient for sunna to be established if nothing contrary was 
reported, In fact, the point Ab0 Ydsuf raised was that there was no sunna 
and that punishments of this type ought to be based on precedent from the 
Prophet. Aba Yésuf says: 


ce tl ge Vy UN Spey ye he he a ol Cll Gg Ly 
ps i alee! 
("However, his [Auzi’s] decision concerning crucifixion, there is no 
executed sunna from the Prophet to this effect, neither from anyone of his 
‘Companions as well, according to our knowledge."") This is hardly con 
vincing proof that doctrines were falsely projected back to the Prophet 
rather, it is a vindication of the classical view that scholars faithfully 
followed the Prophet to the best of their knowledge and ability, although 
Schacht has altered the evidence from negative to positive 


Shaibiini. Schacht ascribes the same kind of dishonesty to Shaibini 
“The degree to which Shaibini puts the doctrine of the Iraqians under the 
aegis of the Prophet,” he says, “becomes clear from Muw. Shaib. 361 
where he calls it ‘something we have heard on the authority of the 
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transmitted a hadith in its favor. Sh 
from the Prophet against it.”* Then he qu 
1° that the first to accept itness and one oath were Mu’ dwiya and 
Abdul Malik 
The most one can say in this case is that although Shaibiini claimed to 
have heard something on the authority of the Prophet ag 
he had, nevertheless, failed to report it, It would be false to say th 
the doctrines of the Iraqians under the aegis of the Prophet 


ribed to the later authorities what he knew about them, 


ibe the statements or ver 
Moreover 


others to mention the existence of ahadith and dthdr on the subject 


later authority to the Prophet 


n practice among Abd Ydsuf, Shaiby 


without recording them in t! 
We have thus seen that Schas 


accusation that the Syrians and 


-cted their own doctrines back to the 


Iraqians proj phet is baseless and 


contrary to the evidence he himself adduces, However, we have seen that 


the examples provided by Schacht to prove his theory of projecting back 


the others’ statements to the Prophet have hardly an 


aring on his 
claim. The natural result of Schacht’s theory of back projection would be 
the Schacht has di 

to this, We will now examine his treatment of thi 


rowth of hadith literature 


d an entire chapter 


= Origins, pp. 25-76 
For example, see Ausa', p. 215 Hula 
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CHAPTER SEVE 


ON THE GROWTH 
OF LEGAL TRADITION 


Earlier in this book the position of the sunn 
fi 


of the Prophet in the light of 
ar"lin bas been discussed, The way in which the ancient 


the verses of th 


schools of law used the sunna of the Prophet as a binding and origin 


source for the deduction of Islamic norms has also been indicated in some 
detail. The ahd f the 
Prophet and the sole source of knowledge about it. Hence itis natural that 
all possible steps should have been taken to preserve and diffuse the 
ahddith trom the time of the Prophet 


psitories for the sunn 


fith of the Prophet are rep 


The Diffusion of Ahadith 


The Prophet him 
Pass on inf 


gave explicit instructions about this when he said 


srmation from me even if it is only one verse."! And in the 


the farewell Hajj ceremony: “Let those who are present 


convey the information to those who are absent.”"? Elsewhere, we find the 


ame order, but in the form of prayer: “Allah fills with light a man who 
hears what I say, preserves it carefully in memory, and passes it on to 
others.” Deputations coming to Medina were ordered to teach their 
people about the akddith on their return.* Malik b. al-Huwairith is a 
specific example of someone thus ordered by the Prophet; the same order 
was given to the other delegates.’ When the deputation of ‘Abdul Qai 
visited the Prophet, they asked him to teach them how they might best 
and teach the people after them.* 

gements were made for the diffusion of the 


convey his messaj 


Various practical arra 
sunna, We find the Prophet teaching the sunna himself,” To facilitate 
memorization and understanding, he used to repeat important things 
three times.® After teaching, he used to listen to his Companions reciting 


Biri, Cairo, 1380) Anbiy8, 50 cited hereafter as Bu 


* Bukhari, Suhdh (printed with Fath 


Bu, Tim, 9, 10, 37; Mu, Ha p. 446. 
* Tirmidhi, Jam’, ‘lm 7: (Cairo, 1936) Hank}, 1p. 437 
* Bu, Tim, 25 


* Ba, “Him, 25; on Sad, vol. il, pp. 29-30, 
* Bu, Managib. 5 
7 See al-Khag, alsFaydh (Riyadh) vol, ii, p 124 


* Bu, ‘tim, 0. 
09 


ving from outlying areas were 


what they had learned.° Deput 
given into the custody of the Medine 
Qur'an and the sunna. The Prophet asked them 
arning. 


t only to be accommodated but 
also for edi 


questions 


Method of Learning Ahadith 


The Companions used to listen to every word of the Prophet with the 


utmost care, learning the Qur’dn and the sutna from him, mostly in the 


mosque. When the Prophet left them for any reason, they immediately 


began to go over what they had learned. This practice was described well 


by Mu’awiya!” and is also found in the statements of Abi Al-Darda’, 
ments of Anas, the servant of the Prophet. He 
says: “We sat with the Prophet, maybe 60 persons in number, then the 
Prophet 
we used to memorize it among ourselves, and by the time we left, it had 


culminating in the state 


jught them Hadith, Later on, if he went aw 


for any work then 


been cultivated in our hearts,"" 
The Companions had the same obligations of daily life as everybody 

else. So it was not practically possible for all of them to attend the circle of 

the Prophet 

Jearn from those who had been present. This has been well described by 

the Companion Bara b, ‘Azib.5 This was the order of the Prophet, as we 

have seen earlier. It therefore became a common practic 


n every occasion. Those who were absent therefore used to 


nong them to 
inform absentees about the Prophet's sayings and deeds. Some of them 
came 10 an agreement between themselves to attend the circle of the 
Prophet in rotation."¢ 

After the Prophet's death, the pattern of transmission remained much 
the same. "Umar, the second caliph, entrusted his governors with the duty 
of teaching the Qur’in and the sunna of the Prophet.” He used to send 
out many teachers for this purpose,"* Memorization of hadith was consci 
entiously performed, just as it had been when the Prophet was alive. Aba 
Hurairah used to divide the night into three portions: one third for 
sleeping, one third for prayer, and one third for the memorization of 
hadith of the Prophet." 


‘Umar and AbG Masi al-Ash‘ari would also memorize hadith until the 


» Bu, Wudiaa’, 75, 
 Hanbal, vol. iv, p. 206 
See M.A, AbHakim, al-Mustadruk (Hyderabad), vol. |, p. 94 

* Hanbal, vol, vi, p.443, 

"Ayid LONG, af-Hma (Calvo, 1970) p. 142; ab-Khatis, alam 
Municipal Library 

* Ab-Hakim, al-Musiadruk, vol, i, p. 95 

¥ Ibid. vol. ip. 127, 95; Ibo Hanbal, a-"al, 96, 

Bu, ‘Tim, 25; Tha Sa'd, vol. vi, p. 136 

© Hlanbal, vol. i, p. 48 

\# Said b. Mansi, Sunan (Malegaon, 1967), vol. il, Part p 

" Ditrimi Sunan (Darmuscus, 1349), vol. i, p. 82; al-Khattt 

n0 


a, Ms. Alexandria 


b, al-Fagih, vot. i, p. 


morning, as did Ibn “Abbas and Zaid b. Argam.*! [bn Buraidah reports 
jar situation in Hims with Mu‘wiya. 

Many of the Companions themselves advised the Successors on the 
memorization of hadith — notably ‘AN b. Abi Talib, Iba Mas‘dd,2* Ibn 
‘Abbas,* and Abi Sa'id al-Khudri.2 They used to memorize hadith 
cither in groups” or individually,” and they passed on the same kind of 
\dvice to their students 

The official recording of hadith may be said to begin with the letters 
sent by the Prophet to kings, rulers, chieftain 
many of these covering a wide range of Ie 


4 governors. There are 


matters, taxation, 
forms of worship, and so on. The extent of this activity may be seen from 
the number of scribes — as many as 65 — who wrote for the Prophet 
dings of the ahadith dictated by the Prophet 
ions, notably "Ali’b. Abd Talib and ‘Abdullah b. ‘Amr 
As, may be called official. But there must have been many more 


one time or another.” Reco 


to 
b 
unofficial recordings. Several of the Companions kept ahadith in written 
form, although it is not always possible to tell whether these were commit 
ted to writing during the life of the Prophet or later. This problem is 
covered in more detail in my book Studies in Early Hadith Literature. 


rious Compat 


Precautions Against Errors and Forgeries 


Although the early scholars took extensive precautions 
jon and copying of ahadith, 
and themselves continuously revised what they had written down and 
advised their students to do likewise, errors did inevitably find their way 
into the body of hadith li 
failed, and there were deliberate forgeries. We now turn to adiscussion of 
the rigorous tests to which ahddith were subjected before they were 
accepted as valid. There were basically three methods of testing: (1) the 
character of the narrator, (2) textual comparisons, and (3) r 
ism. 


gainst the possi 
bility of human error entering the memori 


erature. Scribes made mistakes, memories 


nal critic 


1, The Character of the Narrator. The first of these tests was that of the 
character of the narrator. A reliable narrator needed to be ‘Ad! — that is. 
acceptable within the Islamic code of ethies. The scholar fbn al-Mubirak 


® Khaghb, al-Fagth, 1323 
 Hanbal, vol. iv. p. 374 

ALHiakim, of-Mradratt wot. ip. 4 

3 Daienl, Sunan, vol. fp. 150. 

» Diirial, Sunan, vol i, p. 150 

= Khatib, Shraf Aphab al-Hadith, Ms. Sb. 

Abo Zur-ah, Tarikh (Fatih Ms. 4210, Istanbul) 95br al-Hkim, al-Mustadrak, vol. 1, p. 
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> See, tor egample, Aba Khaithamah, ‘Zim, 127; Darim, Sunam, vol. bp. 149. 

> See, for example, Abd Khaithamal, ‘Zim 126; Dariml, Suna, vol. i, p. 148 

> See Azami, Kusib an-Nabl, pp. 25-112, read with Baqillini, a-Intiyis (Buyaait Ms, No. 

istanbul) Fok. 172 


m1 


(118 -181 AH.) defines the re 
gregation, does not dri 


able narrator as one who prays in con- 


‘dh, is not lawless in his life, does not lie 


and suffers from no mental defect.>* A man may be a great scholar, but if 
jated by him is not acceptable 
themselves, whose characters 


his morals are suspect, then a ha 
All scholars, apart from the Compani 
had never been doubted, were measur 


dmitt 


this yardstick. In 


ost 
cases, however, it must be 
idence 


one has to rely on contemp 


horities for 


2. Textual Comparisons. The second test, or series of tests, was to make 
cross-comparisons between ahddith, for example 
Comparing the ahadith of different students of the same scholar 
Comparing stateme 


nts made at different times by the same scholar 
‘Comparing oral with written versi 


Comparing a hadith with a related text in the Qur'an. 
Some examples of these methods are given below 


A. Comparing abadith of different students of the same scholar. This 
method was approved by early scholars. Ayydb al-Sakhtiylni, a Succes 
sor (68-131 A.H.) says: “If you wish to know the mistakes of your 
teacher, then you ought to sit down with others as well." Similarly, Ibn 
al-Mubarak (118-181 A.#1.) says: “To reach an authentic sta 
needs to compat 


nt one 


¢ the words of scholars with each other.""™* 

The method itself is illustrated by the work of the third-century scholar 
Ibn Ma‘in (J. 233 A.H.). He visited 18 of the pupils of the great scho! 
Hammad b, Salamah to read their versions of his books. When ques 
tioned about his purpose in doing so, he replied 


Hi mistakes, and his students added some 
more mistakes, So I want to distinguish between the mistakes of Ham 
and those of his students. If I find all the students of Hammad cor 
Certain mistake unanimously, then the source of the mistake is Ha: 
find the majority of the students of Hammd 
them go against them, then this mistake was © 


i 


nid b. Salamah commits 


mitting 3 
wnad, fT 
say something, and some of 
nmitted by those particular 
students, In this way, I make « distinction between the mistakes of Hammad 
and those of his students. 


This method allowed Ibn Ma‘in not only to identify mistakes, but also 

to grade Hammid’s students according to their accuracy. The method 

was not, of course, invented by Ibn Ma’ln, nor was he the first to apply it 
we find it operating from the time of the first caliph, Abd Bakr. 
Another example comes from Muslim, the student of al-Bukhari, Ibn 


™ A drink usually made by dates or raisins into & pot and pouring water on them. if the 


mixture was left. it fermented and became sloobolic 

* Khaty, a/-Kifaya, (Hydrabad, 1357), p.79, 

3 Daim, Sunan, vol. i, p. 153. 

% Khai, l-Jémi’, folio Sa 

™ Ibn Hibbin, al: Majrikin’ (Aya Sofiya Ms. 496, Istanbul) 1 
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‘Abbiis once spent a night in the room of his aunt Maimiina. After atime, 
according to his statement, the Prophet stood up, performed the ablu 
tion, and began to pray. Ibn ‘Abbas did the same, and after performing 
the ablution went and stood at the left of the Prophet, upon which the 
Prophet moved him from his left and made him stand at his right, This 
incident was also narrated by one of the scholars, Yazid b. Aba Zind, on 
the authority of Kuraib, from Ibn ‘Abbas; but in his version Ibn "Abbas 
stood at the right of the Prophet and later on he was made to stand at his 
left 

To determine which was the correct version, Muslim applied the 
following method: He gathered all the statements of the colleag 
Yazid, the students of Kuraib, who unanimously agreed that Ibn ‘Abbas 
first stood at the left of the Prophet. Then he gathered all the statements 
of the colleagues of Kuraib, the students of Ibn ‘Abbas, who unanimously 

reed that Ibn “Abbis first stood at the Prophet's left. He next collected 
reports of occasions when a Companion had prayed with the Prophet 
d that the other man stood at the 
of the Prophet. The weight of evidence served to prove that what 
was related by Yazid b. Abd Zindd was a mistake. 


alone, In all these cases it was confi 


B. Comparing statements made at different times by the same scholar, 
‘A'isha once told her nephew *Urwah to go to “Abdullah b. “Amr and ask 
him about the ahadith of the Prophet, as he had learned # lot from the 
Prophet. One of the ahadith "Urwah 1 him was about the way 
knowledge will be taken away from the earth. He reported to ‘Aisha 
what he had learned, 

adith. After @ year or $0, she sent ‘Urwah back to “Abdullah b, “Ams to 
ask him about the same hadith. "Urwah reported that ‘Abdullah b, ‘Amr 
repeated the hadith once again exactly as he had reported before, Upon 
J,“ 
nor shortened it 


J she became disturbed about this particular 


which she « not but think him correct, ax he has neither added 


anything to 


C. Comparing orally transmitted abddith with written versions. There 
are many examples of the use of this method, but two will suffice. 
Mubammad b, Muslim and al-Fad! b, “Abbad were learning hadith in the 
presence of Abd Zur'ah, Mubammad transmitted a hadith which was not 
accepted by al-Fadl, and they argued together, then asked Aba Zur'ah to 


as right, Abi Zur‘ah referred to a book to find the said hadith, 


say who 
where it became clear that Muhammad b, Muslim was mistaken 

‘A hadith was transmitted by Sufyan through Ibn Mas'dd, regarding the 
raising of the hands while going into Ruki’. Yahya b, Adam said that he 
checked the book of ‘Abdullah b, Idris, and could not find the sentence in 


© Muslim, Tumyls (Riyadh, 1395) pp. 136-138 
% Mu. ‘Tom. 14 
© Th Ati Hatin, Iniroduesion, p. 35 


question. Commenting on this, Bukhari commends the practice because a 


book is more accurate [Ahfaz] in the eyes of scholars 
D. Comparing the hadith with related verses of the Qur’ain: We find that 
this method was used by ‘Umar in rejecting dith of Fatima bint Qais 


concerning maintenance money for divorced wome Aisha also ap 


Plied the same method in several cases. 


3, Rational Criticism, The two tests described above were applied to 


ascertain the validity of narrators or chains of narrators, but rationality 
per place. According to al-Mu‘allami al 
‘Yamani, it was applied at every stag 
hadith 
hadith ** 

According to Ibn Abi Hatim al-Rizi, the essential rational test is that 


the hadith be worthy of the Prophet. He says 


‘Aq! } was also given its pr 


— in learn ith, in teaching 


in judging narrators, and in evaluating the authenticity of 


The goodness of 


a dinar is known when it s measured against Thus 
if it differs in redness and purity, it will be known that it is counterfeit. A 
diamond is evaluated by measuring it against another one. If it differs in 
brilliance and hardness, it will be known to be glass. The authenticity of a 


h 


dith is known by its coming from re 


‘ors and the statement itself 


be worthy of being the statement of Prophethood.“ 


Ibn al-Qayyim adduced several general rules for recognizing a false 
hadith without going into isndd criticism. Some of the features he consid: 
ers indicative of false ahadith are 


1. Fanciful statements that the Prophet could not have made. For 
example, a false hadith attributed to the Prophet was: “Whoever 
pronounces La aha ill Allah, G 
with seventy thousand 


d creates from this sentence a bird 


gues 

2. Statements that can be shown to be false empirically 

3, Nonsensical kinds of attribution. 

4. Contradiction of well-known suna 

5, Statements claimed to have been made by the Prophet in the pre 
sence of many Companions, but which are reported by sone of 
them 

6. Statements that bear no resemblance to other statements of the 
Prophet 

z Phraseology that resembles that of sufis or medical practitioners. 


Contradiction of the Qur'tin. 
9. Inadequacy of style. 


Raf al-Yadain (Delhi, 1299), p.9 

» Mu. Taldg.. 46, versing the Qur'an, Taldg, vol 

See A'zami, Introduction to Tamyis, pp. 47-48 

“ See Muslim, Tamyiz. pp. 66-67, 

© See Muslim, Tamyts. Introduction, pp. 68-69. 

© For details, see Muslim, Tamyiz, Introduction, pp, #70. 
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These are only a few tests out of many that were applied by scholars to 
evaluate ahddith on a rational basis. Supplemented by isndd criticism,“ 
these tests of rationality served to ensure that hadith literature was 
transmitted in as pure 3 form as possible, with every effort made to 
eliminate suspect material. 


A Critique of Schacht’s View Regarding Ahadith 


Schacht's central contention is that the hadith literature was fabricated by 
scholars in the second and third centuries who sought to justify their own 
views by tracing origins back to the Prophet. His opinion is that "general: 
ly speaking, the living tradition of the ancient schools of law, based to a 
great extent on individual reasoning, came first, that in the second stage it 
was put under the aegis of Companions, [and] that traditions from the 
Prophet himself [were] put into circulation by traditionists towards the 
middle of the second century A. He concludes: "We shall find that 
the bulk of legal traditions from the Prophet known to Malik originated in 
the generation preceding him, that is in the second quarter of the second 
century A.HL., and we shall not meet any legal tradition from the Prophet 
which can be considered authentic." 

He further repeats the same conclusion in his Introduction to Islamic 
Law, where he says: “The traditionists produced detailed statements or 
‘traditions’ which claimed to be the reports of ear- or eye-witnesses on the 
words a acts of the Prophet, handed down orally by an uninterrupted 
chain [isndd] of trustworthy persons, Hardly any of these traditions, as far 
as matters or religious law are concerned, can be considered 
authentic. . "7 

In short, Schacht appears to have believed that the entire 
hadith literature is a confidence trick perpetrated by unscrupulc 
lars throughout the Muslim world. 

Briefly, the classical viewpoint, as has been described earlier, is that 
there exists an authentic corpus of information that has been (raced back 
to the Prophet. Spurious and questionable additions were made to this 
core in succeeding generations, but scholars made every attempt to verify 
what was authentic and found the great majority of ahddith to be validand 
traceable back to the Prophet 

Given such a fundamental departure from the accepted view of Muslim 
scholars, it is necessary to examine in the greatest detail the evidence 
Schacht adduces to support his argument, Before doing $o, it is important 
to note that his thesis is based on the e silentio principle, which assumes 
that if one scholar at any given time was ignorant of a particular hadith or 


* See below, Chapter Eight 
© Origins, p 138. 
4 bid, , 9. 149 (italics mine) 
© Insroduction, p34. 
us 


failed to mention it or, rather, that if ¢ 
scholars that earlier scholars used that part h 
did not exist at that time, If the hadith is first omplete isndd. 
and, later, with complete then id has been “improved,” in 
other words, fabricated. In a redi dabsur this argum: Id 
mean that if one writer in the Mi failed tion London a 
‘one of the major n the w hen all oth ters who mentioned 
it later would be guilt n at fictional city. Eve 
allowing for the fact that Schacht did not have available to him mam 
important source book quotes fron hat were available in a 
way which sometimes appears to accept and reject authorities arbitra 
and to ignore certain political and gec ical realiti 

Schacht devotes the whole of Chapter 2 of Part II of his On f 
Muhammadan Jurispruden wth of Legal Traditions 
in the Literary Period nesis. Careful scrutiny 
of his examples and repeat original source materia 
however, reveals inconsisten cory i 
use of source material, unwai nd unscientific method 
of research, mistakes of fact, ignorance of the political and geographical 
realities of the time, and misinterpretation of the meaning of the text 
quoted, and misunderstanding of the method of quotation of early seh. 
lars. In the followin these five assertions will be justified, making 
reference to half of the nearly 50 examples Schacht uses to support his 
ase. Difficult as it may seem, it is necessary to go into this level of d 


to refute a false theory that threatens to divert the proper course 


Islamic scholarship. 
Here is the list of the cases discussed by Schacht. When examining 
them, I shall refer to them by 


1. A difference of opinion between Abd Hanifah and Malik concern 
ing certain injuries and their compensation (not related on the 
authority of the Prophet.) 


An alleged letter of Hasan Basri to ‘Abdul Malik 
Prophet) 


Prostration after re 


ing certain verses of the Qur'an 


The position of a woman in congregational prayer 


5. Imprecation against enemies in the prayer 
6, The hesttime for morning prayer 
Regarding the sanctity of Mecca 

8. Regarding fasting 

9, Tooth injury 

10. Spoils belong to the killer 

11, Those who jain a people belong to it 

2, Stealing by a slave from the booty 


13, Running away of a slave to enemy territory (not from the 
Prophet), 
14, False testimony (not from the Prophet). 


15. Agricultural tithes 
16, About exchange (prohibition of sale of food grain before its pos 
session) 

Tayamn 
18. Zakat on orphans’ property 
19. The share of a boy who toc 
20. Ritual purity 
21. Certain trans. 
Prostrations 


wm (an act of ritual purifi 


a). 


part in war (age of maturity) 


tion: 
the Qur'an 

Sanctity of Mecca and the killing of snakes there 
24, Prohibition against 


roying the property of the enemy in war 
(tradition from Abé Bakr, not from the Prophet) 


25. A person who has more than four wives when he becomes a 
Muslim 

26. Taking a bath for Friday prayer 

27. The rate of exchange between gold and silver 


28. The cleaning of a pot that has been licked by a dog 
29. The sale of animals. 

30. Ablution three times and once 

31. Eating lizards. 

32. The black dog is a devil. 

Triple divorce 


34. The witness of Jews against Christian and vice versa. 


35. Saying ‘Amin out loud. 
36, Reading some han Factha in prayers 
37. Reciting certain Sairahs in Fajr Prayer 

38, The use of perfume before Hajj Ihrdm 

39, Wergeld for a Jew or Christian. 

40, Wiping over one's socks (ritual purification) 


ing other 


41, Covering one’s face during pilgrimage (not from the Prophet). 
42. The Prophet's resting in Mubassab in pilgrimage 

43. Making @ vow to go to the Ka’ba on foot. 

44. Paying Zakdt al-fiyr before the end of Ramadan 

45. Hajamab** in the case of « fasting ma 

46. Cutting off the hand of one who de 
47. “Lwas given the Qur'an and ahddith similar to it 


what he has borrowed 


Inconsistencies Both in Theory and in the Use of Source 
Material 

Schacht restricts himself to “legal traditions” in the title of the chapter 
and states explicitly, after discussing 47 examples from different periods 
“So far we have discussed the growth of legal traditions from the Prophet 


nd of drawing the blood to the surface of the body in the treatmen 


Cupping ~ a m 
certain diseases 
7 


only fact, examples 1, 2, 13. t of 24 discussed do not 
come from the Prophet, and the great n re not legal by 
his definition, but ritual (exan 28, and 23); the 


only legal traditions related on the authority of the Prophet, in 24 


discussed below, are numbers 9-16, 19, and 21. In other words, only ane 
quarter of the material is relevant to the heading of the chapter 
In the classical Muslim view, since all facets of life are by Islam 
distinction can be drawn between ritual and legal ahddith. But as this 
distinction is central to Schacht’s thesis, we may legitimately ask why he 


has filled the chapter with ritual ahddith rather than restricting himself to 
legal matters. At best, his definitions are applied inconsi 
nt be that the ritual ah 


weight toa shaky argument 


ntly; a me 
Je 


skeptical reading m dith were added to give 


apparen 


Unwarranted Assumptions and Unscientific 
Research Methods 


Schacht’s basic premise is that i 


a hadith was not referred to in a legal 


discussion at one time and a later scholar utilized it in his legal argument. 


then it must have been fabricated in the interim between the two scholar 


Inhis own words: "The best way of proving that a tradition did not exist at 


a certain time is to show that it was not used as a legal argument in a 
discussion which would have made reference to it i 


perative if it had 
existed, 

In earlier chapters of the same books, Schacht argues: (1) that two 
generations before Shiifi'i, reference to the ahddith of the Prophet were 
the exception*'; and (2) that all the ancient schools of law offered strong 
resistance to the ahadith of the Prophet.*? If we accept 
as true, it is clearly untenable to assert that a tradition could not have 


hese statements 


existed if it was not used in a le 


gal argun 


nt, since those resisting the 
traditions would hardly have been likely to have used them. So Sehacht's 
use of the ¢ silentio argument is condemned by Schacht himself 
However, if we ignore this contradiction and examine Schacht's argu- 
ment on its own merits, the following points need to be proved 
a. That if certain hadith was not mentioned by a certain scholar, itis 
proof of that scholar’s ignorance of that hadith 
b. That all the works of the early scholars have been printed and 
nothing is missing, so that we possess all that they compiled. 
©. That one scholar’s ignorance of » particular hadith is sufficient 
proof that the hadith did not exist 
d. That knowledge known to one scholar af a particular time must 


* Origins, p, 150 (italics mine), 
% Ibid. .p. WO 

% Ibid, p. 3, 
* Mid. p. 57. 
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have been known to all his contemporaries in that branch of 
knowledge. 

€. That when a scholar writes on a subject, he uses all the evidence 
available to him at that time. 


Pure reason, not to mention knowledge of the practices of the time, is 
sufficient to demonstrate the absurdity of these assumptions. The burden 
of proof rests with Schacht, and he has failed to prove any one of these 
points. 

The absurdity of the assumption that anything not found in early works 
but found in later sources must have been fabricated in the interim can be 
demonstrated by turning the method upside down, that is, by testing 
hadith found in early works that are not found in later works. 

Take, for example, Shaibini and Malik. Shaibani, as we know, was 
younger than Malik and prepared an edition of Malik’s Muwaia’. A 
‘comparison of the two w 
the following list shows 


orks reveals many omissions in the latter work, as 


a. The section on timings of the prayers in Muw. (p. 3 ff) is contained 
in all 30 ahddith; only three of these are mentioned in Muw. Shaib, 
(p.42 ff) 

b. The disagreement between the Kafans and Medinese about the 
time of the morning prayer is well known. The Medinese were in 
favor of praying early, while it was still dark, while the Kafans were 
of the view that prayer should preferably be held when there was 
some light. Muw. Shaib (p. 42) mentions this doctrine of the 
Kafans, but makes no mention of a hadith from the Prophet that 
supports it, although one is mentioned in Muw. (p. 4 ff) 

¢. On the question of whether touching of the genital organs necessi 
tated fresh ablution, Muw. (p. 42 ff) has six ahddith, of which Muw 
Shaib. (p. 50) records only two, The omitted afiadith include one 
from the Prophet and another from Ibn ‘Umar 

d. On the question of ghus! owing to Jandbah, Muw. (p. 44 ff) quotes 
four ahddith, only one of which is found in Muw. Shaib. (p. 70). 
The omitted ahddith include two ahadith from the Prophet. 

e. The section “ghust al-mar'ah idhd ra‘at fi al-mandm" Muw. (p. 51 
£1) contains two ahddith, while Muw, Shaib. (p. 79) contains only 
one, omitting one recorded in Muw. (p. 51 {f) as a hadith from the 
Prophet with the isndd: Miilik ~ Hisham — his father - Zaynab bint 
Abd Salmah ~ Umm Salmah — Umm Sulaym — the Prophet. 

f. The entire section entitled “al-wudi" min al-qublah” in Muw. (p. 
43 ff), is not found in Muw. Shaib. 


11am indebted to Professor Z. 1. Angi for this fundamentally importast point and for 
allowing these examples to be cited. See “The Early Development of Fgh in Kitfol 
(@octoral thesis, McGill University, 1966), pp. 237-241 
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fis 


The whole section entitled “al-uhiir fi al-ma"" (Muw. p. 

not found in Muw. Shaib. 

h. The sections on “al-Bawl qd’iman” and “al-siwak” (p. 64 ff) are 
not found in Muw, Shaib 

i. The section “al-nidd’ ftal-salah”* (Muw. p. 67 ff), if compared with 
the corresponding section in Muw. Shaib, (p. 82 ff), shows that 

7, and 9) are not 


several ahddith of Muw. (see numbers 1, 3, 5 


found in Muw. Shaib. 

j. ‘The section entitled “*Kafan al-mayyit” Muw. (p. 223 ff) contains 
three ahadith, of which Muw. Shaib. (p. 162) quotes only one 
(number 7 in Muw,), a hadith from *Abd Allah b. ‘Amb. AAs 
of the two omitted hadith, one reports the manner in which the 


Prophet was wrapped in the coffin 

k. The section on zakat al-fitr in Muw. Shaib, (p. 176) does not 
contain the hadith from Ibn ‘Ume found in Muw. (p. 283] 

1. The ahddith contained in the sections of Muw. entitled "Man la 
tajib ‘Alayh Zakat al-fitr” (p. 285), “Makilat zakat al-fitr” (p. 284), 
and “Man tajib ‘alayh zakat al-fitr”* (p. 283) are not found at all in 
Muvw. Shaib. 

m. In the section on Isti'dhan al-bikr wa al-ayyim, three ahi 


h are 
found in Muw. (p. 254 ff) while only one is found in Muw. Shaib (p 
239), Th 

A, The section on Li'dn in Muw. Shaib. (p. 262) omits several ahddith 
found in the corresponding section in Muw. (p. 566 ff) 

©. The section on the prohibited forms of the sale of dates in Muw 
Shaib, (p, 330 ff) contains only one of the three ahddith mentioned 
in Muw. (p. 623 ff), even though all three go back to the Prophet 


se missing include a hadith {rom the Prophet 


These omissions alone should be sufficient to demonstrate that scholars 
did not necessarily quote all the ahadith known to them — one of 
Schacht's basic assumptions. Nor is this particular comparison an isolated 
ple. The same point can be illustrated by comparing the works of 
Abi Yisuf and Shaibani — particularly Athdr A. Y, and Athdr Shaib. 


a. Athar A.Y, 845, hadith from Yon Mas‘dd on Mudarabah, is not 
found in Athdr Shai 

b. Athdr AY. 830, a hadith from the Prophet regarding disagreement 
on the price between the buyer and the seller, is not found in Athdr 

Shaib. 

Athar A.¥. 666, a hadith from "Umar occurring in the section on 

divorce and ‘iddah, is not found in Athdr Shaib. 

4. On the question nafagah and sukna, Athar, A. Y. embodies several 
ahadith (592, 608, 726, and 728). These are not found in Athdr 
Shaib, 

c. Athdr A. Y. 704, 707, and 709, which are related to li'an, are not 
found in Athar Shaib. 
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{.  Athdr A.Y. 492,692, and 696, which deal with zihdr, are not found 
in Athar Shaib, 

g. Athar A.Y. 857, « hadith from Silim on muzdra'ah, is not found in 
Athar Shaib, 

h. Athdr A.Y 
Athar Shaib. 

i. Athar AY. 399, 401, 597, and 607, on miscellaneous subjects, are 
not found in Athar Shaib, 


9 and 780, which refer to fard'id, are not found in 


There is no reason to suppose that Shaibani was ignorant of the ahddith 
he omitted. In fact, reference to other published sources proves that he 
did know some of the ahddith he omitted, but simply did not record them 
in his own work. In Malik’s Muara we find reference to the letter of 
‘Umar to his governor Aba Masi al-Ash’ ting him on the times 
of daily prayer. Malik quoted three ahadith on this matter. Shaibini 
omitted all three in his version of Muwara’™? but later refers to one of 
them to support his doctrine in his polemical book against the 
Medinese.™ 

A typical pattern among scholars seems to have been to quote more 
hadith in support of their doctrines than against them. But even then, 
few scholars quote all th discussing the differences 
of opinion on the best prayer, for example, Shaibin 
says: “There are many different ahadith supporting both views but we 
prefer Isfar.” After this statement he gives only one hadith in favor of 
dusk prayer, but quotes five ahddith in support of his own doctrine.” 
Similarly, in a disagreement between Abd Yosuf and AbG Hanifah a 
the share horse used on the battlefield, AbO Yasuf records two 
ahadith in favor of his doctrine that it should be given double the share of 
a warrior. He adds: “The ahddith and dthdr in favor of giving a hors 
double share and a man a single share are more numerous and more 
authentic.’ In other words, he knows other ahadith that support his 
point, but contents himself with quoting only two. 

In another place Aba Yosuf says: 


A, inst 


¢ for mornin 


2S Wed AN BI EUS Sabo Vy 52S eal oe bn J ale ay 


There are many ahadith concerning this. Had I not been afr 
this book too lengthy, I would have mentioned very many 


4 of making 


It would be tedious to enumerate all of Schacht's examples whose 
validity is challenged by the simple recognition that scholars did not feel 
the need to cite all the ahddith available to them. His assumption that they 


» Wagar, -% 
9 See Bab Wagi ay Salat, pp. 42-45. 
% AL-Hujjah ‘ald Ahi al-Modina, vol. 1, p. 
7 uj, ol. 1, p. Ys Tor Further examples see Muija, vol. 1, pp. 457-462 
™ Khardj, p19. 
» Aura, p. 38 
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did feel this need is the basis on which his theory rests — and the rock 


against which it founders 


Mistakes of Fact 
Many of the examples Schacht cites to demonstrate the fabrication of 
ahddith can be invalidated by reference to other 
dence that contemporary or earlier scholars were aware of the ahddith 


jurces that give evi 


question, For this we may refer to examples 4, 6,7, 10, 17, 19, 23, and 24. 


Ignorance of Political and Geographical Realities 

Schacht asks us to believe that a massive confidence trick was perpetrated 
by scholars throughout the Muslim world in th ry AH. This 
in itself may strain our credibility, given any belief in human rectitude and 


ond cent 


honesty 


ly 


There is no way of proving to a cynic that scholars do not delibera 


falsify records, but we may suggest that the political and geographic 
realities of the time militated a 
we really to believe that without the benefit o 


such a wide scale. Are 
Jephone, telegraph, or 
modern methods of transportation, scholars were able to communicate so 


allusion o1 


well that the same ahddith grew up in such widely disparate areas? 


Misunderstanding of the 
Quotation Methods of Early Scholars 


Schacht's methodological er 
standings and mi 


are compounded by basic misunder 
n their 
nples to determine 


Lerpretations of the methods of early schol 


rs 


writing and fatwd, Let us scrutinize some of his ex 
how a careful scholar could ha 


¢ fallen into this error. In discussing these 
cases, almost the same pattern set by Schacht will be followed and almost 
always only the same sources will be used, (Had classical collections of 
hadith been used, it would have been much easier to demonstrate the 
errors). The cases will be referred to by number 


An Examination of Schacht’s Examples 
EXAMPLE 1: COMPENSATION For INJURIES®! 


Schacht seems to be using this as an example of the fabrication of hadith 
by the Iraqians. The case in point is a difference of opinion between AbG 
Hanifah and Malik about compensation for various injuries. In his discus- 
sion, Schacht justifies his approach thus 


The evidence collected in the present chapter has been chosen with particu 


Jar regard to this last point [that its proof that a hadith did not exist ata given 
time if it was not cited i 


legal discussion that demanded reference to it 


For a full discussion, see Chapter Eight, “Beginning and Development of the Jandd 
System, 
© My tle, deduced from Schacht's arguments 
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and in a number of cases one 1s himself states that 
he has 0 evidence other than quoted by him, which does not include the 
tradition in question. This kind of 
safe by Tr, VIII, 11, where Shi 
can produce a tradition in s 
they would har 


ne other of the oppon. 


lusion ¢ silentio is furthermore m: 
{ni says: “[This is so] unless the Medinese 
ort of their doctrine, bu 


"y have none, or 


aduced it 


Commenting on this statement, Schacht says: “We may safely assume 
that the legal tradition 
arguments by those whi 


with which we are concerned were quoted as 
support, as 
soon as they were put into circulation." Here is the original text 


doctrine they were intended tc 


Mle Je Sod oo oh 


ole Jt Ul Lal 


Me. Tie JUL Ye 


Abd Hanifa said: If any slave's hand or leg were afflicted by an accident, 
the compensation for it would be from his price [meaning the difference in 
his price betore and after the injury) 

The Medinese says: In case of Madiha ® injury the compensation would 
be five percent of his value. They agreed with Abd Hanifa in four types 


[cases] of injury, but in other cases they said that the compensation would be 


4s much as his value has been decreased. Shaibini objects, saying: How is it 
egitimate for the Medinese to make arbitrary decisions? So in different 
types of injury they picked up only four types of injury . . . People ought to 
be just, and should not say things arbitrarily, saying "Do as I say." In cases 
where the Medinese bring tradisions to this regard showing different sorts of 
w them, Wut they have no 


compensation for different injuries, we wilt foll 


mpensation, Had they 


tradition in this regard to make differentiatic 
some traditions we would have learned them from them. Therefore, if they 
have nothing of this sort, they must be fair in treatment, Therefore, the right 
decision would be what Abi Hanifa has decided." 


The first striking fact in the discussion is that there is neither a refe 
to a hadith from the Prophet nor to any other authority. The discussion 
concerns the decision [farwd] of AbO Hanifa about compensation for 
certain kinds of injuries to slaves, The Medinese scholars agree with Abd 
Hanifa in some id disagree in others. Al-Shaibini thinks the 


© Origins, p. 140. 
© Dhid.,. pp. 140-141. 
Umum, vol. vit, 9, 288 
A wound in which the head 
EW. Lane, Arabic English Lex 
Unum, vol. vi, p. 288. 


{ace is broken that shows the whiteness of the boae 
on (Edinburgh, 1867), p. 2947, 


Medinese attitude illogical and asks them the reason for their discrimina- 
tion in certain matters. He wants to know why they agree with Aba 
Hanifah's decision only halfway and if they have any Athdr to this effect. 
If they had, the Iragians would follow them in their discrimination. 

In the whole discussion the 
higher authority quoted; yet 
from the Prophet in 


c isno refe! y hadith, nor was any 


hacht w 


able to discover a forged hadith 


EXAMPLE 2: THE ALLEGED LETTER OF HASAN BASRI 


Inder the heading “Traditions Later Than Hasan Basti," Schacht says 


Although the dogmatic treatise ascribed to Hasan Bagi is not concerned 
with matters of law, if is appropriate to begin with it, because it shows that 


even dogmatic traditions which are, generally speaking, earlier than legal 
‘ones, hardly existed at the time of its composition towards the end of the first 
or in the very early years of the second century A.M. There is no tr 
traditions from the Prophet, and the author states explicitly: Every opinion 
which is not based on the Koran, is erroneous,” 


c of 


To understand the treatise we have to look at its background. Accord. 
ing to its writer, “Abdul Malik asked Hasan Basri about his doctrine of 
free will, whether he had learned it from the Companions of the Prophet, 
whether it was his personal opinion, or whether there was any argument 
in its favor from the Qur'an, for he had not heard anyone speak on the 
subject before Hasan, He explicitly says 


eles le I Jue py nl eel os ly, oo dete g gil 
UG Yy Yale (ASI e Gj eet PLD. Ot Gaara al os pl ls gl 

err 
u hold, is it based on something that has been related 
hority of any one of the Companions of the Prophet or is it your 
opinion which you think (right) or is it something which could be verified 
the Qur'an? Because we did not hear this opinion, neither in arguments nor 
simply in the [personal] statements of anyone before you 


This opinion which y 


In his reply, Hasan reports that the early scholars, who followed the 
sunna of the Prophet and were capable of true understanding of the 
Qur’in, did not believe in predestination. They spoke neither in its favor 
nor against it. When people later began to discuss the subject and to 


wrongly interpret the Qur'an, he spoke on the subject to clear the issue. 
He says 


MASI ey. 85S tl lee aS SI TU 


We initiated argumentation in this matter only insofar asthe people initiated 
the custom of denying it. . . and altered {the meaning of] the book of Allah 


Once again, the treatise repeats the same accusation. It reads: 


© Origins, p. 143, 
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hp MAS ccopll pl psalh Gls sal, 
‘© Commander of the Believers, these people have g 
and altered its [meaning] 


against the Qur'an 


We know that there are verses in the Qur'an which have been used to 
Support the doctrine of predestination and other verses which have been 
used to support the doctrine of free will. The treatise explains some of the 
verses quoted in support of predestination, showing that it was not the 
Fight interpretation, After discussing the interpretation of a few verses in 
this regard, Hasan says: 


toy CLS ye als ot glad ey ls 


vial GL aes 
And all verses in the Qur'an similar to this are construed by the ignorant as 
forbidding them [from free actions] by virtue of His Decree and His prede 


termination 


As Schacht did not find in this 1 ny tradition quoted on the 

authority of the Prophet on the matter of creeds, he concludes that any 

tradition recorded anywhere on the subject of creed must be later than 

the compilation of the treatise, which “cannot be,” according to Schacht 
later than the very early years of the second century." 

Before accepting this conclusion, there are some serious questions that 
‘ought to be resolved. First, Schacht himself doubts the attribution of the 
work to Hasan: therefore, it is highly questionable to put it under the 
aegis of Hasan. Secondly, Schacht did not provide any basis for his 
assumption that the treatise cannot be dated later than the early second 
century AH, There is, however, positive reason to believe that this 
treatise did not belong to Hasan or any author of early centuries of Islam, 
because Hasan Basti was a traditionist. In his period, anything which was 
written must have been transmitted through the isndd system. Furth 
ermore, any treatise which was written by the scholars of that time must 
have a reading certificate in the beginning of the book, at the end of the 
book, and even in the margins here and there. This was the procedure 
followed for many centuries, ” But the printed text of the treatise does not 
contain any isndd at the beginning or anywhere else. On these grounds, 
‘anyone who is acquainted with the style of the period finds it difficult to 
attribute it to Hasan Basti or to date its origin early in the second century 

But let us assume that it is the work of Hasan Basri, Earlier, 1 have 
explained the background of the treatise based on its own contents.” Its 
main theme is to prove the error of those scholars who based their 
doctrine of predestination on the certain verses of the Qur'an, and to 
explain the correct method of interpretation of those verses. Schacht 
notices that “the author states explicitly: ‘Every opinion which is not 


tise 


tid, p. 74 
© Idem. ast 
1 See my Hadith Methodology and Linerature Indianapolis, 1977), 22 
7 See above. pp. 221-223 
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nt does not 


based on the Koran is erroneous.’ "7? However 


appear to be in its proper context. The author was not writing the treatise 
to explain the sources of creeds, because the op 
already quoted so many verses from the Qur'an in th 
doctrine, a fact which was recorded by the auth h 
the main issue, in the view of the author, is th 
for the interpretation of the Qur’én, not the source of th 
fore, the author does not quote any tradition in this regard. F 
enquiry of “Abdul Malik to Hasan Basri as to whether or not he had 
learned this doctrine from the Companions of the Prophet and Hasan's 


the Companions did not speak on the su 
mactine? 


reply tha 
are indication of the importance of the traditi 


EXAMPLE 3: THE MAKING OF PROSTRATIONS AFTER RECITING 
SORAT SAD IN THE QUR'AN 


inating Between ‘Ibrahim Nakha’t 


An] 


Schacht says, under “Traditions ( 
(4. 95 A.4.] and Hammad’ [d. 12 


Athar A.¥. 206: AbO Hanifa ~ Hamid ~ Ibrdhim ~ Ibn Mas‘dd did not 
follow a certain practice. Athdr Shaib. 37: Aba Hanifa- Hammad beth 

Hot follow it; the same is related from Ibn Mas'dd. But there is a tradit 
from the Prophet to the contrary. Achar A. ¥. 207: Ab0 Hanifa ~ Hamm 
Abdalkarimn with an isndd going back to the Prophet, that he did follow it 
Athar Shaib, 37: Shaibini ~ "Umar. Dharr Hamdani ~ his father ~Sa 
Jubait = Ibn “Abbas - Prophet: a tradition in favour of the practice, polems 

d against the other opinion, The same tradition with another 
d occursin Tr. 11,19 (0) 

It-will be shown that the name of Ibrihim Nakha’t is often a label for th 
ancient Iraqian doctrine. This and the then recently produced tradition from 
the Prophet to the contrary were transmitted by Hammad to AbG Hania 
and the tr }om the Prophet soon acquired better éandas 
Schacht’s argument may be summarized as follows: It is quoted by Abé 


Yasuf, through Abd Hanifa, Hammad, and Nakha’i, that Ibn Mas'ad did 
not prostrate himself after reciting Siirat $ad; the same is ascribed to 
Nakha‘l, as quoted by Shaibiini 

However, Schacht mentions three other traditions which show the 
Practice of the Prophet was contrary to the practice of Ibn Mas‘dd. These 
chains are: 
Abi Hanifa ~ Hammad ~"Abd al-Karim — the Prophet.™ 
Tbn ‘Uyaynah ~ Ayyab ~‘Tkrimah — Ibn ‘Abbas ~ the Prophet.75 
“Amr ~ His father ~ Ibn Jubair— Ibn ‘Abbas - the Prophet 


* Origins, p. 341 


* Umm. vo. vit, p. 174 
% Shaibin, Achar, p. 111, 
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Schacht asks us to believe that these ahddith were fabricated between the 

period of Nakha'T and Hammad. It should be pointed out here that there 

are other traditions on the subject, recorded either by the same author. 

ities Schacht quoted or by authorities older than Shafi’ [150 — 204 A.4.] 

bani [135 — 189 A. such as “A. Razziq [127 - 207 AH] 

al traditions from the Prophet in this regard include: 

Aba Ydsuf— Aba Hanifa ~ Hammad — “Abdul Karim - the Prophet,7” 

Shaibant—Umar — Abih ~ Ibn Jubair [d. 93] — Ibn “Abbas [d. 68] - the 
Prophet. ”* 

A. Razziq -*Umar—Ibn Jubair~ Ibn ‘Abbas — the Prophet.” 

A. Razziq ~ Ma'mar ~ Ayyib ~"Ikrima [d. 107] - Ibn ‘Abbiis — the 
Prophet.™ 

ni — Ibn "Uyayna ~ Ayydb ~ ‘Tkrima ~ Ibn ‘Abbiis ~ the 

Prophet.*! 


Sh 


Shiifi'i - Ibn “Uyayna~ Ayyb ~"Ikrima— Iba ‘Abbas — the Prophet. 
Humaidi — Ibn “Uyayna — Ayyab ~ ‘Ikrima — Ibn ‘Abbas - the 
Prophet. 
Shaibint = Mis‘ar ~ “Amr ~ Mujahid [d. 105] ~ fbn “Abbas ~ the 
Prophet. 


Shaibani~Sallim ~Laith —"Aqa’ [d, 117]=Tbn ‘Abbas- the Prophet." 
Ibn Wahb ~ Hafs ~ Zaid ~"Api’ - Ibn “Abbis ~ the Prophet 

Ibn Wahb ~ Hishim ~ Zaid ~*Ayi" ~ Ibn Abbas = the Prophet," 

Shaibini - Thauri — Suddi — Aba Malik ~ the Prophet." 

‘A. Razzaq ~ Thauri - Suddi - Abd Malik ~ the Prophet." 

Tha Wahb ~ "Amr ~Sa‘id ~“Ayid [b. 100] - AbG Sa'id Khudri [d. 74] 
the Prophet.” 

“A, Razzlig ~ Ibn ‘Uyayna ~ ‘Asim ~ Bakr [d. 106] ~ the Prophet.” 


Further traditions regarding the subject are related on the authority of 


ther than the Prophet 


AY..207 
* Sh 
” Musannaf, ol. il, p. 337 


Inkl, Ashe, p. 113, Madi, 1, 109 


© Musannaf, vol. ii, p. 337 
* Aaja, 1, 108 
wm, VIL, A74. 


© Homaidt, Musnad (Karachi, 1963), Hadith, 477 
* Dujs, 1.110. 
* Huija, 4, 1-4 


% Thm Wahb, Jam” (Cairo, 1939), 4b 
© Ton Wahb, Jami’, 43 

* Hujja,1, 110. 

© Musannaf, vol. lt, p. 337. 

© Ten Wash, Jar’, 43a. 

% Musannaf. vol. li, p-337. 
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‘A. Razziq — Ibn ‘Uyayna ~"Ubaidullah [40 ~ 126] - Ibn “Abbas.% 
‘A. Razzaq ~ M‘amar ~ Abii Jamara [d. 128] —Ibn “Abbas.” 

‘A. Razzaq—b. Juraij b. Khalid — Ibn Jubair [d. 93] Ibn “Abbas. 
‘A, Razzaq -Ma‘mar ~ Zuhri- Sa’ib ~“Uthman 
Shai Ya‘qib — Husain - Mujahid (4. 105] - Ibn “Abbas. 

A. Razzaq ~b. Juraij ~ Sulaiman — Mujahid ~ Ibn *Abbas.” 

A. Razzaq ~ Ibn ‘Uyayna—"Abdah - Ibn ‘Umar. 

A.. Razziiq - b. Juraij - Sulaiman — Mujahid — Ibn “Abbas - Umar.” 
Shaibani ~ Mis‘ar ~ "Amr —_Mujahid ~ Ibn “Abbas. 
Shaibani — Ibn ‘Uyayana ~‘Abdah ~ Ibn ‘Umar.'! 


We may summarize the above by saying that against the act of Ibn Mas'ad 
and Nakha‘i, the practice of the Prophet has been reported through 
several Companions, The practice of Ibn “Abbiis, Tbn “Umar, ‘Uthman, 
and ‘Umar has been sien 

Asth 
Schacht argues that they must have been fabricated between Nakh: 
Hammad. Again, Schacht fails to prove the following points: First, 
every scholar has a complete knowledge of h 

orant of anything in his 
of a particular hadith invalid 


arly reported. 


se ahddith are contrary to the view of Ibn Mas‘dd and Nakha'T 
and 


ubject and cannot be 
; and second, that one scholar’s ignorance 
tes the positive knowledge of other scho: 
lars. Moreover, it seems that Schacht did not keep in mind what he had 
written earlier in his book and thus contradicted himself. This can be seen 
by referring to his opinion about Ibn Mas’ad and whether or not it ca 
reconciled with his conclusion in this f hadith 
There is an additional issue to be covered here, As part of his discussion 
of this example, Schacht says, "The name of Ibn Mas'dd is usually an 
indication of the prevailing doctrine of the school of Kufa and 
ter, “Ibn Sa'd (vi, 232) identified Hammid’s own doctrine with what 
Hammad put under the aegis of Ibrahim * In this case, however 
the hadith runs counter to the prevailing doctrine of the Kafians!® school 
and their sponsors, Ibn Mas‘ad and Nakha'i. Are we expected to believe 
that second-century Iraqi scholars fabricated a hadith simply for the 
Purpose of rejecting it? Surely, they would be more likely to attribute to 


be 


rticu 


* Ibid. vol. Hi, p. 397 
* Phid, 395-336, 

% Ibid. 335, 

% Ibid, 397, 

% Hujja, vol. i, p. 111 

© Muyannaf, vol, itp 396, 
Mid, 338 

™ Ibid. 336 

¥° Hujja, voli, p. 110 

9% Did. p11 

'© Origins, p. 232, 

1 Ibid. . pp. 238-239 

1% Hlujia, vol. ji, p. 108. 
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their sponsor statements supporting their doctrine. If they were as un- 
scrupulous in exploiting the names of earlier scholars as Schacht would 
have us believe, would they not have suppressed evidence that ran 
counter to their doctrine and fabricated evidence in support of the 
doctrine? Moreover, how were these Iragians able to persuade their 
opponents, that is, traditionists from Mecca, Medina, and Egypt, as well 
as the followers of the Medinese and Egyptian schools of law to fabricate 
evidence for the benefit of Iraqians? Far from proving Schacht’s point. 
the existence of opposing ahddith serves to illustrate the scholars’ good 
faith in recording the material they learned. Thus the positive knowledge 
of many cannot be invalidated by the misinformation of a sin 


EXAMPLE 4; POSITIONS IN CONGREGATIONAL PRAYER 


In discussing the hadith concerning the arrangement of people standing 
behind the Jmdm for prayers under the heading “Traditions Originating 
Between Ibrahim Nakha'’ and Abi Hanifah,” Schacht comments that 
the hadith was “unknown to Ibeihim (Arhdr Shaib, 22), known to Abd 
Hanifah without isnad (Achar A. Y. 251), and appears with a full isndd in 
Muw. i, 27S; Muw, Shaib, 122; Tr. II. 19 (g) and in the ch 
collection.” From this he concludes that: (a) the hadith was fabricated 
between the time of Ibrahim Nakha'i and Aba Hanifah; (b) it was known 
to Aba Hanifa without isndd; and (c) it appeared with full isndd in Muw 

It is interesting to note Schacht’s use of the words “known” and 
“unknown.” Ibrahim Nakha’l did not say explicitly that he did not know 
this hadith. All that can be said is that Abd Yasut or Shaibani did not 
record this hadith through Nakha’l in Al-Athdr, and we have already 
established that Abd Yasuf or Shaibdni, like other scholars, did not 
usually quote all the evidence available to them. 1 Contrary to Schacht's 
claim, we find Nakha'l reporting the practice of Ibn Mas'dd and ‘Umar, 
and preferring the practice of “Umar, which corresponds to the said 
hadith. Thus he differed from the opinion of Tbn Mas‘dd, who is 
however, in the view of Schacht, the aegis under which the Iragian school 
developed. This deviation of Nakha't implies that he might have known 
the practice of the Prophet as reported in this hadith 

Even if Nakha’i did not know the hadith, this is hardly sufficient proof 
that it did not exist. It would be safer to believe that all the ahadith were 
not known to every individual scholar. In fact, this same hadith was 
known to scholars earlier than Nakha‘i ~ notably Anas b. Malik (d. 93 
AH), Jibie b. Zaid (d. 93 A.H1),!% and Ishiq. It would be comforting to 
believe that Schacht’s oversight in this regard was due to his inability to 


8 Origins, p. 141 
tos Sec’ the discussion in this chapter under the heading "Uewarranted Assumptions and 
Unscientific Research Methods 
16" Shabani, Achar, p. 70, hadith 93. 
et See Rabi’, Mumad (Damascus, 1384), p. 54 
19 


obtain source material, But evidence that these scholars knew the hadith 


s found in the same sources that Schacht cites to prove Nakha‘i's 


ignorance." This point proves the illogicality of assuming that the 
ignorance of one scholar “proves” the nonexistence of the hadith in 
question. There is no proof in this case that Ibrahim Nakha'T was ignorant 
of the hadith, and Schacht himself seems not to accept the positiv 
knowledge of other scholars as proof of its existence. 

This example also se lustrate Schacht's arbitrary application 
his thesis. Typically, when he finds a arly collection with 
incomplete and the same hadith with comp! in a later 
collection, he concludes that there was an “improvement,” i¢., fabrrica- 


tion of the isndd. In other words, he starts from the earlier available 
records and bases his discussion on them. In this example, hawever, it i 
the earlier source vata’ of Malik, that contains the full dndd; the 
later source, 'Athdr A.Y. 251, gives no isndd. Rigorous application of 
Schacht’s theory at this point would tend to prove rather than disprove 
the validity of nd ti Schacht chooses to ignore the 


EXAMPLE 5S: IMPRECATION AGAINST ENEMIES 


Schacht places this case under “Traditions Originating Between Ibrahim 
Nakha‘l and Abo Hanifa.""}° Earlier, he says: [belihim is aware that the 
imprecation against political enemies during the ritual prayer is an in: 
novation introduced only under “Ali and Mu’awlyah some considerable 


time after the Prophet. He 
any informa 


nnfiems this by pointing 


t the absence of 
¢ matter from the Prophet, Abd Bakr, and ‘L 
It follows that the tradition, which claims the Prophet's example for this 
addition to the ritual and which Shaft of course accepts, must be later 
n Ibrihim.'" Here are the quotations 


phy se all Joe call os atl yl ye ale oe dim il ye - 144 


god SF AS oth oy Lom ihe Lely get Yell jy 
ain Y 


WS LEU yp Js age 


AW poy all de yp tale oo pal pl ye ale ye tie Gls ~ Poe 
poly cle alll uo ol oe ace 


* See Muw. Safer, 31 
0" Origins, p. 


9 Tid. p60 
"© Aba YOsuf, Athir (Cairo, 1355), Hadith numbers M9, cited) 
WAY, 380. cited hereafter as A. Y 
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Ol ctl yl ye ale os iG 


cee ce 8, SU 


Shs he Eg 


CS ce Ul pa) We ol pal yl ye alm ye i Ul ye 

By 6 ce BSI fol Le 4 > ce lll 3 Egle Je 

Ls fo Je ge gles 

349. Aba Hanifa - Hammad — Ibrahim. The Prophet did not imprecate 
in dawn prayers except for 
polytheist tribes, he imprecated against them, He was seen impre 
cating neither before nor after that 

350. Abd Hanifa - Hammad ~ Ibrahim ~ ‘Alqama ~ Abdullah. The 
Prophet, as above mentioned] 

351. Abd Hanifa - Hammad — Ibrahim. Abd Bakr never imprecated 
during his whole life 

352, Abd Hanifa Hammid Ibrahim. “Ali imprecated against 
Mu‘awiya when he was fighting, so the Kafans took it from him, and 
Mu‘iwiya imprecated against “Ali, and the Syrians took it from him, 


ace oleh dal Le 


‘one month; when he was fighting some 


rates two ahddith, one with complete isndd and 
another with imperfect mursal isndd, describing the practice of the 
Prophet. It is difficult to see how Schacht deduces from this that the 
imprecation against enemies is an innovation introduced some consider 
able time after the Prophet unless he complete disregarded the text or 
misunderstood it 


In this text, NakhaT 


=XAMPLE 6; TIME OF MORNING PRAYER 


Schacht: ("Traditions Originating Between Ibrihim Nakha'i and 
Malik”) 


Athar A.Y. 98: Toesbiim says: “There is nothing with regard to prayer on 
which the Companions of the Prophet agreed so fully as saying the morning 
prayer in full daylight.” This seems to be an authentic statement of Ibrahim 
Later than this and in favour of saying it in early dawn are traditions from 
‘Ali and Tin Mas‘id (ibid, and from the Prophet (first in Muw. i, 19).1* 


Malik reported the practice of the Prophet, and AbG Yasuf is silent on 
the matter, Malik quoted a letter of Caliph ‘Umar to his army comman- 
ders concerning prayer times. The letter was reported by Safiya, wife of 
Ton ‘Umar,""” and quoted by Nafi' (d. 117 4.11.) in his book,""* as well as 


4A. Y., 351 
MS ALY. 382 
198 Origins, p. 142. 
7 See Too Hajar, Tahdhib al-Tahdhib (Hydrabad, 1325), vol. 12, pp. 430-431, Cited 
hereafter as Tahd 
Us See AL-A’zaml. Studies in Early Hadith Literature (Beirot 1968), p, 117 Arabic section 
13 


reported by Malik b. Aba “Amir (d_ 74.4.1)!" and ‘Urwa[d. 95.4.4}. 
Furthermore, this letter was accepted as authentic by SI 
utilized part of it to support his doctrine." Thus, scholars earlier than 


aibani, who 


Nakha't [d. 96 A.H1] and sources much earlier than Athdr Aba Yésuf 
contain information contrary to the report of Nakha'l. The most one can 
say is that Nakha'l reported what he knew to the best of his knowledge but 
was mistaken, as has been shown 


Thus early positive information cannot be invalidated by the silence of 


pation from th 


later scholars or negative infor m. But for the purpose of 
proving “fabrication of hadith,” Schacht chose to believe that the stat 
ment made by Ibrihim Nakha’' is authentic, even against the evidence of 


Muwarta’ and other sources. He knew that most scholars were of the 


opinion that Nakha’i had no direct contact with any of the Companions'22 

and thus had no firstha 

of Nakha'i elsewhere although documented through the same channels of 

isnad as this statement which he accepts." He impugns the isndd as 

spurious in that discussion yet chooses to accept it here. One may ask on 
grounds Schacht accepts Nakha'l’s statement in this case as an 

authentic one 


d information, Schac 


imself rejects statements 


Furthermore, there is no tr 


tion from Ibn Mas‘dd in favor of saying 
the fajr prayer in early dawn, Thus the impression which Schacht wanted 
tocreate, that this hadith of Ibn Masu'dd was fabricated later, is unfound: 
ed and falsely ascribed, 


EXAMPLE 7: REGARDING THE SANCTITY OF MECCA 


According to Schacht “Tradition Originating Between "Ati and Shi: 
fi 


Tr. 1. 181: Abd Yosuf refers to and follows the opinion « 
heard personally from Hiajjaj b. Artit. It is likely th. 


Atm, which he 
this opinion goes back 
not even to “AtA" himself but only to Hajjij. But in SHARTs time it was 
expressed in a tradition fro 


n the Prophet. 


In the Que‘dn, the sanctity of Mecca has a unique position."2° The Qur'én 
recorded the order to fight in the cause of Allah, but prohibited it in the 


4” Tahd., X, 19. 
138 For detail 
"1 uj, 
"2 See Tahd, vol. 1, pp. 177-179. 


3 Schacht says, “Athdr ALY. is a largely coextensive collection of Tbrthim's alleged 
jons and traditions, made by Aba YOsut"” (Origins, p. 86. 


ye Muw, Wagai, 6-8 


italics mine). However, in 

the first $0 ahddlith recorded by Aba Yau in his book Aur, the fotlowing have been 
recorded through the ndd Abd Hanifa ~ Hammad — Ibrahim; 6, 7, 9-13 15, 19-23, 
25-29, 33-34, 36-39, 42, 44, 46, and 48 ~ that i, 29 out of 50. See also Hadoh Bartrs i 
AY. 141 by the same ind, which Schacht has stigmatized 

198 Origins, p12 

125 See Qui'in, 2; 125,3:97, and S:97 
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as spurious (Origins, p. 174) 


sanctuary of Mecca unless it was begun by polytheists.2* In view of the 
unique status of Mecca, there was a difference of opinion among scholars 
about grazing animals on the grass of Mecca and cutting down its trees. 
Aba Yissuf reported their views as follows: 


Abi Hanifa disliked grazing or cutting down of trees in Mecca. 

Ton Abi Laila allowed both grazing and cutting 

Hajjaj b. Artat (4. 145 A.#1) reported the opinion of ‘Aja: he allowed 
grazing but not cutting down of trees. 127 


Schacht finds it likely that this opinion goes back “not even to "Ata 
himself but only to Hajjaj."""* He further says in this case that Hajjaj 
“must be suspected of putting into circulation recently forged 
traditions." 

Schacht, however, fails to justify his conclusion that this opinion could 
not be ascribed even to ‘Ata’. Pilgrims were coming to Mecca for the 
Hajj, even in the pre-Islamic era. They had to sacrifice animals, which 
had to be fed. Both pilgrims and scholars faced this practical problem in 
the very early days of Islam, There does not seem, therefore, to be any 
situational or historical reason to reject the argument that the problem 
was discussed in the earliest Islamic days. 

Schacht’s claim that this opinion was only expressed in a fabricated 
tradition from the Prophet in Shafi''s time may be refuted by referring to 
the Sira of Tha Isbiq (d. 151 4.4.) at the birth of Shafi't (150 ~ 204 
A), the Ibadi scholar Rabi’ bin Habib [d, 160 4.11," and Wagidi (4. 
207 A.M), a contemporary of Shifi'l.%? The same hadith has also been 
recorded by Shiite scholars. !® 


EXAMPLE 8: REGARDING FASTING 


According to Schacht, this hadith was not known to Tn Abi Lailé [d. 148] 
but known to Abd Hanifa (d. 150 A.H.) with imperfect mursal isndd and 
with the suspected transmitter "Ata’ Khurasin! in the isndd, and known 
with uninterrupted ésnad at the time of Milik, Schacht therefore assumes 
that it was invented between Ibn Abi Lai and Abd Hanifa and that the 
isnad was “improved” during Malik’s time. 

In fact, Malik records the hadith from two chains: Zuhri —Humaid — 
‘Aba Hurairah - the Prophet; and ‘Ata’ Khurasdni ~ Tbn al-Musayyab — 


9 Qur'an, 2: 191 - 192. 
om Abi Laid, p. 138. 

138 Origin, p. 142 

= Tbid. 250. 

10° Sire (Cairo, 1375) vol. 3, pp. 415-416. 

10 Rabi", Musmad, p. 105 

Wiad, Magizi (London, 1966) p. 51S-K36. 
8 AJ, Ya'qubl, Tarik al-Ya'qabt, vol. 2, p39. 


the Prophet.!95 Aba Yasuf reports its isndd as Aba Hanifa—“Ata' b. Abi 
Rabah ~ Ibn al-Musayyab — the Pro} Thus, Malik reported this 
hadith on the authority of Zubri (d. 124 A.) and“Aqi’ Khurdsani (d. 136 
A.M), and Abé Hanifa narrated it on the authority of Ata’ b. Aba Rabah 
(4. 114.A.th), 

If we suppose that these chain: 
hadith was known to Ibn al-Musay 
and Abd Hurairah (d. 59 4.1), who, of 
Abi Laili (J, 148 A.H1.), But if Schacht suspect 
improved,” then at least he had to accept the statement of Malik and 
Abd Hanifah, ascribing the knowledge of this hadith to ‘Aya’ and Zuhri. 
The only reasonable assumption would appear to be that Ibn Abi Laila 


ply that this 


93 A.H.), Humaid (d. 95.4.4.) 


urse, were much older than Th 


hat the isndd was 


Was not aware of this hadith, while his contemporaries and earlier scho- 


ars knew it 
One m« 


point needs to de abe 


his example. According to 


Schacht, early lawyers offered strong resistance to ac ith fc 


ting a) 


the Prophet, "7 In this example, as well as in almost all the other ex 


ples 
of this chapter, it is implied that Ibn Abi Laild or other lawyers would 
have fe 


lowed the hadith if they had known it. Since Ibn Abi Lail was a 


lawyer and judge, we would expect him ~ according to Schacht ~ to have 


resisted the hadith, and yet ~ according to 


acht — he would have 
followed it had he known it 

Other mistakes of fact can be found in the same example. Schacht 
brands Khurasini as a suspect transmitter, when in fact he is well 
muthenticated.™ He is also mistaken in saying that AbO Hanifah trans 
mitted through Khurisiini. He is further mistaken in saying that Abi 
Hanifah knew this hadith with imperfect isndd and that it was known with 
uninterrupted /sndd at the time of Malik, Malik recorded it with the same 
imperfect isndd as used by AbO Hani 


Although it may be argued that these are only minor errors with little 


a, aS quoted above 


impact on the overall thesis, they do serve as examples of a lack of 
rigorous analysis that makes one immediately skeptical of the validity of 
other, more important arguments, The problem of isndd and its 
tion will be discussed in detail later, !# 


rup- 


EXAMPLE 9: COMPENSATION FOR TEETH 


According to Schacht, Ibn Abi Laild is ignorant of a hadith from the 
Prophet that appears in Aba Hanif (or Abd Yasuf), Shafi, and the 


' Origins. p. 142 
“ i, Sawn, 9 


WAY 
See Origins, p. $7. 
™ See Taha. vi 

5 See Origins, p. 142. 

© Chapter Eight discusses the snd system in detail 
IM 


classical collections. Sch s that this means the 
invented between Ibn Abi Laila and Aba Hanifa 

His contention may again be refuted by reference to earlier sources 
‘one of whom, ‘Ata’, was some 50 years older than Ibn Abi Laila, The 
hadith was recorded by Ibn Juraij (80-150 a.H1.) on the authority of “Ati 
b. Abi Rabab (27 - 114.4.) from Yala 
Prophet. !* It was also recorded by Thauri (97 
(d. 130 4.4.) ~ Mujahid = the servant of Ya'la b. Uma: 
almost with the same wording as reported by Aba Hanifa.'? Thus the 
hadith was known to Thaurl, Abd Hanifab, Humaid, “Ata' and many 
me of Ibn Abi Lailé. Some of them were older than Ibn 


ht assum 


Umayyah 
AH) from Humaid 
ah ~ the Prophet 


father —t 


others in the life 


Abi La 


EXamPLe 10: Spoms BELONG TO THE Ong Wuo Kitts Hi 
OPPONENT 
In “Tradition Originating Between Auzi'i and Malik," Schacht im 


plies that 


1. ‘The legal maxim which Auei't in paragraph 13 takes as a 
ig back to the Pro; 


et” does not say that this is 


lid sunna ge 
related on the authority of the Prophet 
Aba Yasuf not know it to be a hadith from the Prophet 


have mentioned it 
3. The first time it appeared was in the Muswarja’ of Malik 


4, In later sources some additional authorities were mentioned. 


nents: "Whereas this calls for caution in the use of the 


hows that the tradition was not widely known 


He fi 
argument ¢-silentio, it 
in the time of Malik.”"* This statement of Schacht contains mistakes of 


fi 


t as well as misunderstandings of the text 


1. The saying of Auzi'T is 
The sunna which has been executed by the Prophet is that whoever kills in 


del, his spoils belong to the killer 


the battlefield] a 

It means this practice was established by the Prophet, Auzi' did not rela 
it with the isndd. This was the method of early lawyers, as will be seen in the 
next chapter. Furthermore, itis not an original writing by Auzi'T, but most 


Jo not know whether or not Auzi 


likely an abridgement by AbO YOsuf. W 


ed it with isndd. It 16 sirmply a quotation or referen 


*t Origine, p. 1A2 
'< Muyannaf, IX, 154-385 

Ibid. AX. ¥ 

4 Origins, p. 142, referring wo sid , p70 
We See Origins, p 

Mid. p42 


is 


2, We cannot say whether Abii Yasuf knew it or 
say is that the few books of Aba Yasuf which are ext 
Aba Yusuf most probably did know it. His objection was ne 
ethod of applying it. Moreover, 


authenticity of the hadith but about the 
the hadith was recorded by Ibn Ishaq.!*7 whose work was well known to 
Abii Yasuf who quoted from it time after time 

3. Schacht's claim that it appeared for the first time in the M 
Malik is wrong, It was recorded by Ibn Ishq (80 - 115 A.44.), who was 
earlier than Malik (91-179 A.H.), and recorded by Auza'T (88 ~ 158 A.) 
who was also older than Malik. Moreover, Sc list of 
works that were compiled earlier than Muwarta” and still exist in their 
original form, When Schacht says that it appeared for the first time in 


aga’ of 


acht cannot give 


Muwatia’, he implies that he has consulted a number of books prior 10 
Malik and all lacked this particular hadith. But he does not give refer 
Schacht’s comment that his argument e silentio needs to be used with 


caution is, ¢ am: 


course, applicable not only here but in all the other 
to follow 


ples we have dealt with above and the 


EXAMPLE 11; WHOEVER JOINS A PEOPLE BELONGS To IT 
Schacht claims that this lawyers’ maxim originates between Auzi'l and 


Ibn Sa'd.! He refers to the statement of Auzil 


peels Joy 


‘Whoever joins u people bela, and in a tes tha 


appears as @ tradition from the Prophet only in a different form 


trom Ibn Sa'd onwards 


What he does not seem to have taken into consideration is that many 
lawyers used the wordings of a hadith in their writings without explicitly 
ascribing them to the Prophet. For example, in a difference of opinion 
about zakar on vegetables Shaibant says: 


In our opinion there is no zakt on a vegetable tll it reaches five wasaq 


He did not record any hadith of the Prophet, But Malik, who was 40 years 
older than Shaibiini and happened to be Shaibini’s teacher, recorded the 
hadith of the Prophet in almost identical words 


de Soslid ovate 


Tn Hishim, Sie 1, vol. 9, p. 44 
See Auzi, pp. 7, 5233, 4, 43, 46, 

Origins, 142, refering vo ibid , 18D, 
Shaibic, Athar,p. 143 

1 Mu. aka, 12 
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The same hadith is also recorded by Shaibani 

This indicates that the hadith is gen nd that Shaibani considered it 
authentic and well established enough to use it without referring to the 
Prophet to prove its validity. C 


ven this habit, it is more logical to assume 
that nonreference to a hadith coming down from the Prophet is proof of 
conviction in its validity rather than to assume 
hadith in question does not exist 


s Schacht does, that the 


Furthermore, to err is human. Scholars do make mistakes, Muhad- 
dithin were qui 


aware of this fact. It was quite possible that a certain 
might have ascribed to the Prophet a stater 
authority. Muhaddithin themselves cr 
takes of this s 
from the second century of Hijra — a further proof of their credibility 


nt from a later 


cized scholars who made mis 


rt, and we find arguments along these lines among scholars 
sincerity, and honesty 


EXAMPLE 12: STEALING OF SLAVES FROM THE SPOILS OF WAR 


Schacht considers this hadith to have originated between Abi Hanifah 
and Aba Yasuf: “Tr. X, 42: Aba Yasuf adduces a tradition with a 
imper Aba Hanifah who obv 
know it, but through an anonymous sheikh, Several similar cases occur in 
Athar A.Y.""'%* 

There is not enough evidence to show whether or not Abi Hanifa knew 
this hadith. The most that can be said is that AbO Yosuf did not quote it 
through Abd Hanifah. We know 
(fatwa) without mentioning 
Shafi‘ gives his farwd (Umm, Vil, 133) for fasting two months without 
mentioning the relevant hadith of the Prophet, while it is recorded by 
Malik in Muw 
trace the hadith in discussion in later works except in Musannaf,)% where 
Abdur Razziiq reported it on the authority of ‘Abdullah b. Muharrir, a 
contemporary of Abd Hanifa who died between 150 and 160 A.H.!" He is 
avery weak (Matrak), unreliable narrator, which implies that the hadith 
was known in the life of Aba Hanifa but not acceptable to scholars, and 
thus had no legal value. Moreover, it shows the honesty of scholars in 
ascribing and naming the authorities, If they had been engnged in 
wholesale fabrication, Aba Ydsuf would surely have named Aba Hanifa 
as his authority in this hadith 


snad, not throug 


usly did not yet 


rly scholars used to give decisions 


basis of their decisions. For example 


2 book well known to Shafi'l. However, I could not 


152 Afuw, Shaib, 168, for a turther example vee Musannaf, vol, vill, p. 52. 

1 For examples, see; Ibm Abi Hatim al-Razi, AlsJarh wu al-Ta'dil, wot. 2, part 1, p 
‘Ab-Dhahabi, Miedn, (Cairo, 1382), vol. 1, p. 23; Daraquinl, Sinan (Angirt Press 
Delhi, 1310), p. 198 (in the commentary) 

18" Origins, p18, 

5 See Zurn, vol.2, pp. 171-174 

198 Mugannaf, X. 212. 

WT See Tahd.. V. 390. 


EXAMPLE 13: R iG AWAY OF A SL ENEMY TERRI- 
TORY 
He hint 
1. ‘There was a common ancient doctrine on slaves captured by the 
enemy and recaptured by the Muslims, a subject for which Auza't 
and Abi Hanifa did n w a tradition 
». The tradition from the Prophet on the subject appears for the first 
time in AbG Yasuf in Tr. £X a ruling in general form. The 
rsion is improved, and a further personal touch is added in the 
versions in Daraquini (d. 385 A.#.) and Baihagi (d. 458 AH), 
¢, Hasan b, "Umara in the generation preceding Abd Ydsuf is 
lowest common link in the three isndds of the above-mention 
hadith, and he or a person using his name must have been responsi: 
for the creation of this tradition 
J. Ibn ‘Uméra was a weak narrator and was discredited; it was alter 
natively related on ths ty of ‘Abdul Malik b. Maisara, who 
was ulso considered weak 
e. Th J in two Medinese traditions with 
first a — Nafi’ ~ Ibn “Umar 
Both w by Abo Yasuf in Tr. LX, 18 and 
Khari general ruling while the second 
purpo: n ‘Umar of a slave anda horse t 
f, This anecdote wa rded by Malik in its older { 
nad and without the reference to the Prophet. None of it is 
g: The Proph nade directly responsible for the ruling in a later 
version by Bukhari (see fi 3, p. 158, Origins). 
Let us analyze these points in the same sequence 
Schacht’s use of the argument that certain scholars knew so much 
only or even did not know has been commented on several times 
already 
Itis also difficult to appreciate the claim that it was quoted for the 


first time by Abd Yasuf, because ther 
rior to Abd Yasuf in its original form 
Schacht's methodology, we may conclude that this hadi 
fore Aba Yasuf 
According to Schacht, Hasan b. ‘U 
link in the three isndds, and he or 
have been 
fictiti 


is little extant which was 
compile 


Even using 


th was well 
known t 


ira is the lowest commmon 
Person using his name must 
a the creation of this tradition and the 
us higher part of the isndd, Thus Schacht asks us to ace 

litiow t asks us to accept 
that Abi Yasuf, who was so accurate that he did not transmit this 


ponsible f 


In addition, there are not three isnads, but two 


hadith through Abii Hanifah 


he most probably did not learn it 
from him 


failed to recognize the man from whom he learned it 
ling him Hasan while he was actually someone else. But this 
man was the chief justice in the Caliphate of Haran al-Rashid. Itis 
highly questionable that might have used Hasan b 
‘Umara’s name fraudulently and that Aba Yasuf would have 


someone 


accepted him as Hasan 


those of Migsam and 


Ta‘as 

1. Aba Yasuf ~ Hasan ~_Hakam ~ Migsam — Ibn *Abbis ~ the Prophet 
2. Yazid ~ Hasan ~"Abdul Malik —T¥'ds~ Ibn “Abbas ~ the Prophet. 
3. Qlisim — Hasan ~ "Abdul Malik ~ Ti'as— Iba "Abbas ~ the Prophet." 
4. Mis'ar ~ Abdul Malik - Ti’ds ~ Ibn “Abbas ~ the Prophet." 


It is also evident th 
Hasan, 


t the Jowest common link is “Abdul Malik and not 
Abdul Malik died, according to Bukhari, in the second decade of 


the second century. Accepting Schacht’s own theory of the common 


lowest link, therefor 
known a 


4. 


would Jead one to conclude that this hadith was 


the very beginning of the second century 


Schacht's claim here 
confusing, for 
henticated and trustworthy.! But let us suppose 
claims, that Hi ak 
to improve the isndd and fabricated a new one with “Abdul Malik 


b. Maisara. This person would not have chosen another weak 


is very interesting. But his conclusion is 
Abdul Malik b, Maisara is unanimously well aut 
ax Schacht 


I someone wanted 


rator and th 


11 WAS a Ww 


narrator 
Moreover, Hasan himself is one of the narrators from ‘Abdul 
Malik, as is evident from my que ns in which he is referred to 


by Schacht. If it was a case of fabrication to improve the value of 
ésnad, why did they produce the weak authority of “Abdul Malik 
according to Schacht, a weak narrator ~ and insert the 

Hasan once again in this newly fabricated isndd? Were these 
fabricators so blind that they did not even notice whether or not 
their fabrication served their cause? 

nent here is based on the point that since Abo 


ne of 


©. Schacht’ arg 
Yiisuf did not quote a hadith on the subj gh Aba Hani 
Abii Hanifah did not know it. Suppose Schacht is right: he says that 
the doctrine was expressed in two Medinese traditions with first- 
class isndd: Aba Yésuf -"Ubsidulla—Nafi ~ Ibn ‘Umar. Both were 
1 Tr AX, 1B 


2 Diraqutni, Sunan (Cairo, 1386) vol, 4, pp. 114-115 
#8 Baihagl, Sunan, (Hydrabad, 1344) vol. 9, p. 111 
2 Jbid.,. vol. 9, UH, margin. 


"0 Tah, vi, 42 
14 Tahd. vi, 


i) 


quoted for the first time by Aba Ydsuf. The question that arises 
here is that of lack of documentation by Aba Yiisuf through Aba 
Hanifah being proof of the nonexistence of the said hadith: Why is 
the positive recording of Abd Yisuf through “Ubaidullah not 


evidence for its existence? 


‘Ubaidullah died in 145 a.1.,'* five years before the death of Aba 
Hanifah and thirteen years before Auza'l’s, which indicates that 
this hadith was known in the lifetime of Aba Hanifah and Auzi‘i 
Even if it could be established that Aba Hanifah and Auza‘idid not 
know it, other scholars must have known it. 


Schacht also contends that the doctrine expressed in the hadith of 
Hasan b. ‘Umira is being expressed in two Medinese traditions with a 
first-class isndd. Abi Yasuf ~ ‘Ubaidullah b. ‘Umar — Nafi ~ Ibn 


‘Umar. However, there are fundamental differences between the 
narrations of Hasan and ‘Ubaidullah. Here is the original text 
AD Dpey Slab Nee Ab pd galt Lj pls nary te pley ae alll uo 


1 gd aN fF lapel Of » gtd 


SEB pA dass Gil dite ot ae 


Jo Wi dpny he gj Wlliy Les ale 9 gt 5p se ale , i 


A glad pall 5, 
len le Ut fe al Sp tidy Ln EW yy ley te 


pan) pl de J lie Ut ty pa onl os IU os pa oy all de Ut 


ole fo eg opty a 
1. Hasan ~ Hakam ~ Migsam ~ Ibn ‘Abbis reported that the Prophet was 
asked about a slave and a camel, both of which belonged toa Muslien but 
were captured by enemy but were then recaptured by Muslims. The 
Prophet said to their owner, “If you have taken possession of them before 
the booty was distributed then they are yours 
2 Al 


of Ibn “Umar ran away and took away his horse and entered into 

‘enemy territory. Khalid b. Walid conquered them, and retuned one of 
them to fbn ‘Umar. It was during the life of the Prophet, and the other 
‘one was returned to Tbn "Umar after the death of the Prophet 

3. "Ubaidulla  Nafi'~ fbn ‘Umar stated that the enemy captured the slave 


then the Muslims recaptured him, and then he was given back to his 


According to Hasan’s version, if the owner of the slave found him 


6 Tahd, vii, 40, 


“* Khardj, p. 200. The same hadith i repeated by Aba Yisuf in his two books with slightly 
different wording. Schacht has counted it wo ahddlth 
1" Awa, pp. 38-59 
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recaptured by Muslims before the booty was distributed, he had the right 
to take him back without paying for him; but if the owner found him after 
distribution of the booty, he had to pay. This ruling was a direct injune 
tion of the Prophet 

‘Ubaidullah did not give this detail. He reported that the horse of Ibn 
‘Umar was returned to him by Khalid after having be 
(without involving the authority of the Prophet) 

There are different legal opinions in this matter. These are: (1) as 
related above in the hadith of Hasan; (2) that he had no right to receive his 
property back (the decision of ‘Ali, Zuhri, and others)!; and (3) that he 
had the right to regain his property without paying, whether or not booty 
had been distributed. 

‘Schacht appears unable to differentiate between the implications of 
these two ahddith, but if one supposes that there is no difference between 
the versions of Hasan and *Ubaidullah (d. 145 A.#.), the impl 
that this hadith was known to scholars in the life of Abi Hanifa 

{,  Schacht’s point that this anecdote was recorded by Malik without 
isnad is correct. But his objection arises from lack of knowledge of 
the methodology of the early lawyers. His claim that “none of this 
és genuine" is simply a statement, not an argument, We are justi 
fied in asking for reasons, Were there, for example, no wars 
between Muslims and non-Muslims in that period? Were or were 
not horses used on the battlefield? Could of could not a slave or 
horse run away and be recaptured? Was booty distributed or not? 
Were Ibn ‘Umar and Khalid real persons or not? 

g. Reference to Bukhari refutes Schacht’s claims that “the Prophet is 
made directly responsible for the ruling in a later version in 
Bukhari" and that “another version in Buk’ dates it to the 
time of Abd Bakr," 

Here are the original texts 


n recaptured 


ation is 


Wa Nee Ot ae plo cll Ge ae oe alt he Le 

Pe pads ald Ae die neo 
So andesite Gly Parl cle ap aby oy alle ale gid saall 2)! 
FT hang ale ll fer alll Spey by dey AVI 33 = peg ale a 


fl op poy Was Ee =1 


TP Ss wp Op Lil a As 


pales otc kee Ul py ne 


EOS 2M lanl fle Lap Sly Gol ae op aa Le Wak ot Wh gs = 
Be lall geet Of LF lag ae op A de Jo tap Opal tl Lose 


et Mugannaf, vol, pp. 19-194 
0 Origins. p. 138 (n.) P 

1% For translation of Haduhs 1 and 2, see page 140, numbers 2 an 3, 
1 Khari, p 200. 

173 Auzi'l, pp. 8-58 

19 Muse. p42 
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Malik reported that he was inform slave of Ton "Umar ra 

were recaptured by the Muslims and wer ned to Ibn “Umar. Thi 
happened befor was distribu 
4, It was reported that a Iba "Umar ran away, which was taken b 
ihe enemy. Then the M red it, and it was retu 


This happened during the Pr av way and 
joined the Byzantines, then the Musli back Khalid 
Watid [the commander] returned hie This happened after 
the death of the Proph 

No difference exists between the versions of Bukhari and AbG Ysuf, nor 

is there any direct reference to the Prophet or Abii Bakr 

Other sources which were not consulted by Schacht tell us that the 

hadith of Ton "Umar was recorded by Ibn Juraij of Mecca (80-150 a.14] 

and by Ayydb of Basra (68 ~ 131 A.H1.). This hadith was thus known to 

icholars of Medina, Mecca, and Basra on the authority of Nafi* (d. 117 

A.HL).179 It therefore goes back to Nafi’."75 Even if we suppose that Nafi 

was a liar and fabricated it, we must acknowledge the fact that he died 

som s before Abd Hanifu. But not even Schacht’s methodology 


nclusion that the hadith originated between Abd Hanifa 
nd Abi Yisuf. Clearly, it was in existence before Aba Hanifa started his 


al career, when he took leadership of his circle after the death 
Hammad (4, 1204.41) 


EXAMPLE 14: PUNISHMENT FOR FALSE TESTIMONY 


To quote “Traditions Originating Between Abd Hanifa and Shaibani 


Tr. I, \8(y): Abd Hanifah, for a rule of penal law, can refer only to a 
tradition from Sha'bi. Shalbani gives a tradition from the Prophet, not 
through Aba Hanifah but through another transmitter. The underlying 


doctrine was not yet acknowledged by Ibn Abi Laila (see Tr. 1,112), Similar 
cases occur in Athair Shaib, 


The case mentioned concerns Tu'zir; there 


is no reference cither to Aba 
Hanifah or Shabi, Going through Tr. / 


112, one finds the case concerns 


" Bu Jihad, 18. 

See Mujannaf, V, 193~ 194 

One reaches the conclusion even f 
of the lowest common link 

"7 Ibid. p. 143, 
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lowing Schach's methodalog 


that is, the theory 


Ta‘zir on false testimony. Schacht's statement implies that Aba Hanifah 
did not know a hadith on the subject of false testimony and that later 
Shaibani transmitted a hadith 

Here 
ant chapter from Athdr Shaib: 


ct from the Prophet 


are W in addition to the 


original texts quoted in 


pie Gel luue -7 
Jal > OIF OU 49) salt 
yj dale a Wel bj Uys 


BL Jo JU tab «Ip Lar 


bp ale sg Wy dlc pl Sel OS Hes ne 


Leyes Sanest me Ales Vy eject ab ao 


ae JG tae yl Up! J ae 


Y \ i 
Sat iy ae WE. ee ee oy ce ayy) 


pe bos. 


TAL int 


1. Aman Shu'bs ~ A’mash - Qasim b, ‘Abdur Rabman ~ bis father, tbn 
Mas'ad: A man was found with a woman in her bed under her blake Ibn 
Mas‘ punished him fifty [lashes], upon which his people went othe Caliph 
Umar and complained 1 him, "Umar asked Toa Mas'ud: "Why did you do 


that?" He replied, “Because it is my opinion [I 


decision.” He [Umar] 


said, “Tam of the same opinion. 
In the views of our fellows one can punish in ta'zir this much or even more 
but less than eighty {lashes}, according to the cr 


They say: In ta'zir punishme uld 


and thus diverge 


flashe what they have pinions 0 
‘Umar and Iba Mas'dd." 

2. Abi Yasuf said that Abd Hanifa was of the opinion that there is no ta'zir 
on the false witness, except that he should be sent to the marketplace, if he is 
merchant, or to the masjid, if he belongs to some Arab tribes, and there it 


would be declared thus: "The Q d says 


you his greetings [s 
we found this man guilty of false witness, to beware of him. 
about him. Abd Hanifa ascribed this opinion to Shura 
2a. Ibn Abi Laila was of opinion that he [the one who gives false witness} 


ms) a 
1d warn others 


must be punished by the way of ma'zir, and may be flogged up to seventy-five 


lashes. Abd Yasuf later on was of the opinion that he may be flogged up to 
eventy-five.! 

Abd Hanifa ~ Haitham — some narrators - Shuraib [the That it he 
caught someone from the rural area who was guilty of false witness, he would 


send him [to his locality] and say to the messenger: Tell them, Shuraib sends 
his greetings to you and says, "We have caught this man bearing false 
witness, thus be aware of him."" If he belonged to some Arab tribes, he 
would send him to the masjid of the tribe when the pei 


were in great 
gathering, and say to the messenger as has been report 
3a. Mubammud Shaibini says: The same was th 


whose opinion there was no fk 


ied earlier 
pinion of Aba Hanifa, in 
However, in my own opinion he 
should be beaten on the basis of sa'zir but it would 


3b. Abd Hanifa reported on the authority of a man that the judge Sha'bi 
ised to flog the man guilty of false witnes 
Shaibi 


p to forty lashes. 


I says that he follows this opinion 


Itis evident from the above that Abd Ydsuf recorded different precedents 
from the early judges. Some of them used to denounce the man in his 
locality, while others punished him directly. On punishment, they dif 
fered about whether he should be beaten less than forty lashes or up to 
cighty. Schacht, however, fails to provide a reference in Shaibani’s work 
for a hadith from the Prophet on the subject. This, in fact, is precisely 


because no hadith from the Prophet on the subject is recorded by Shaiba. 
ni at all, 181 


EXAMPLE 15: AGRICULTURAL TITHES 


The following is the background to this example, given by Schacht as a 


“Tradition Originating Between Abd Hanifah and the Classical 
Collections.""!82 


178 Umm. vol. vil, p- 170 

¥ Tha Abi Laild, pp. 75-76; Umm, vii, 116117. 

180 Shaibinl, Athar, p. 284 

1 Shaibani, Ahar, p. 284, numbers 628-629, recorded above 
"2 Origins, p-143, 
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There are differences of opinion regarding zakar on farm produce 
based on (a) the kind of the produce and (b) the quantity. Some scholars 
think that zakar is due on wheat, barley, dates, and so on but that green 
vegetables are exempt. Many believe that the minimum quantity on 
which zakat can be levied is five wasags (about 600 kg). Abd Hanifah 
disagreed with both points. He imposes zakat on every kind of farm 

its application. Aba Hanifah says 
that this is the doctrine of Ibrahim An-Nakha’l as well, but he does not 
mention any hadith on the subject. In Schacht’s view, any hadith which 
supports Aba Hanifa’s doctris.« must have been fabricated later 

There are two relevant ahadith from the Prophet 


product and has no minimum weigh 


Neds pall Jay yell play de all Je Wp di - 1 


pall at ill pe 


Bae ply Sutib ipl -1 


1. The Prophet said: [Zakar on the produce of] land which has been irri 
gated by rain, spring, or natural water supply would be one-tenth, and on 
land which has been watered by irrigation would be one-twentieth.'*? 


2. There is no zakat on less than five wasags of dates," 


Aba Hanifah interpreted the first order of the Prophet as including all 
kinds of farm produce without exemption on the basis of quantity. Other 
scholars restricted the general injunction of the first hadith in the light of 
the second hadith. 

However, let us see what Schacht records: 


Tr. J, 169; Ab@ Hanifah can refer only to Hbrabim Nakha' (also in Khari 
Athar A.¥. and Athar Shaib.| traditions from the Prophet to the same effect 
‘appear in the classical works and, with a fictitious ésnad in which AbO 
Hanifah himself appeary, in a late version of the Musnad Abi Hanifah .\* 
This can be easily disproved, since the hadith in question is recorded by 
Mailik (93 ~ 179 A.1,)!™and Abo Yasuf (d. 183.4.H.),1*’ which means that 
the hadith was well known in the life of Aba Hanifa and he, apparently, 
deduced his doctrine from this hadith without mentioning it. The same 
ahadith are recorded by Ibn Juraij (80 ~ 150 A.¥.) and Ma'mar (97 ~ 153 
'A.M.) who read them in the letters of the Prophet to different chiefs." 
Schacht might say that neither Nakha'l nor Ab Hanifah mentioned this 
hadith and deduce from this that it was fabricated. But as has already 
been pointed out, scholars did not always refer their legal decisions to 
‘hadith or to a particular verse of the Qur'an. In Muwatta’ Shaib,, 114, we 


W See Mw. cakar 33; Khari, p. $4 
1M See Muw,, zakdt 1; Mum, Shoid, p. 169. 
> Origins, p. 143 

ws Muwana’, Zaks, 
7 Khana, 54 

me See Mugnnnaf, iv, 133, 134, and 136 
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find Shaibani nr 


kat due on Jess than 


five wasags of p fer, he mentions it as his legal 


decision without mentioning the mm which it was derived. The 
ame is true in the case of Aba Y ay 


He uses almost the same wording of the hadith as 
nthe hadith 


EXAMPLE 16; ABOUT EXCHANGE 


To quote Schacht’s “Tradition Originating Between Malik and Shaibs 


Malik (Muw. iii, 129) knows a tradition only from Iba “Abbas in a short 
version which he interprets restrictively, in keeping with his own doctrine 
But Shaibini (Muw, Shaib tind ) and Shafi (Tr, LIL, 98 with 
full isndd ) know a fi ich implicates the Prophet and ix 
followed by Ibn 'Abbas's own extensive interpretation." 

The implications are that the statement c 


Ibn “Abbas was put into the 
mouth of the Prophet in the time of Shaibani, and that the task of 
completing isndd was achieved in the time of Shafi" 

Schacht’s argument rests on a misunderstanding of the text. The main 
subject under discussion is the Prophet's prohibition of the sale of food 
grain before taking possession of it, The ahddith to this effect were 
recorded by Milik through the following chains: (1) Malik — Nafi' ~ Iba 
‘Umar ~ the Prophet; (2) Malik = fbn Dinar — Ibn ‘Um; 
this hadith, the Prophet orders that one who buys food grain should not 
sell it until he has taken full possession of it. There follows: (3) Malik — 

i - Hakim b, Hizim ~ ruling of "Umar, as above: and (4) Malik 
Zaid b, Thabit and another Cor f the Prophet ~ that is, Abd 
Hu to certain buying and selling against the 
above-mentioned hadith and Marwin's order to cancel those 
transactions, 1% 


the Prophet. In 


ra ~ and their objectic 


The hadith on the subject was thus recorded by Malik on the authority 


of Ibn “Umar from the Prophet, the ruling of ‘Umar, the protest of “Zaid 


wp 148 
"9 Tn Abi Lalli, 125 

Origins, p. 143, 

2 Muw., Buy’, 40; Muw. Shaib., 331 
1 Alun, Buy, 43 

Alun, Buy’, 44 


M6 


Studies, 131, Arable section. 


and another Companion, and Marwan’s order in accordance with it. The 
ahadith on the subject were therefore well known, 
Malik is silent about the hadith of Ibn “Abbas. He recorded only Ibn 


Abbs’s legal decision, which is based on the above-mentioned hadith 


and is intended to be general in its application. Ibn “Abbas holds that the 
Prophet's prohibition of the selling of food grain until the buyer had taken 
full possession of it isa general order applicable to all goods, even clothes, 


and s 1 that it shoul 


on, while Malik is of the opini 
only 
However, it is quite clear that the ahdd 


known. Malik did not record a hadith on the to} 


be restricted to food 


er 


on the subject were well 
through Ibn “Abbas as 
her Companions; hence there was no 


he had recorded it from several o 


need of “fabricat The hadith of Ibn “Abbi has been recorded by Ibn 


Uyayna with full isndd,! and Ibn “Uyayna was older than Abd Yasuf 

J Shaibdini and preceded Shafi't by 43 years. It was also recorded by 
Abdur Razziq on the authority of Ma’mar (d, 153 4.11), who was even 
older than Malik. Schacht’s claim runs counter to the historical evidence 


Examece 17; TayaMMum 


There is a hadith conce 


ders to have 
yuse of “Tr, H, 2 


jensus of the scholars as 


ing Tayammum which Scha 


ted between the time of Malik and Shafi’, be 


orig 
(g): Neither the Iragians who refer to the cor 


against a tradition from Tbn Mas‘dd nor the Medinese (Muw. 4., 100; 
Mud. 1 
Only Shafi 
There is much evidence to the contra 
the hadith, many earlier scholars did, both in Iraq and Hi 
even referred to in the Qur'in (4:44), The hadith was transmitted by Abd 
Hanifa via Hammad ~ Ibrahim ~ the Prophet.'"* Abd Ha 
than Malik, and died at about the time of the birth of Shai" 
The same hadith was recorded by Ibn “Uyayna, who was forty-three 
years older than Shéfi'i,'” and several ahadith 
recorded by the /bdd! scholar Rabi’ b, Habib (d. 
porary of Milk. ¥ 
It was also recorded by Abd Qilabah of Bagra (d. 104 4.11.) 2° whose 
book came into the hands of Ayyab, (4. 131.4.14.), and from Ayyab it was 
transmitted by Ma‘mar™® and Ibn Juraij (4. 150 4.H1.) of Mecea,*? That 


) know traditions {rom the Prophet on the problem in question. 


ives a tradition from the Prophet 
en if Malik had not recorded 


and it is 


fa was older 


m the subject were 


0) A.M), the contem: 


° Humaidl, Mu 
m See Mujannaf, vol. vill, p. 3k 
mt See ALY. 77, Hur 
= Rabe, Masnad, 46 


yadith, 144 
26-227, 230, 206, and 238 


Muanad, 1,79) 
see also Muyannaf, 


See Mugennaf,\, 286 
Studies, 63 


Musaewnaf, 237 


Malik did not record the hadith does not prove that he did not know it 
Even if he did not know it, there we ral scholars who did. Any 
ignorance" on the part of Malik cannot contradict the positive know 


ledge of others. 


EXAMPLE 18: ZAKAT ON ORPHAN’S PROPERTY 
Schacht considers this hadith to have originated between Malik and 
Shafi'. He says: “The recommendation to invest the property of orphan 


so that the zakar tax may not consume it, is known to Malik (Muw, ti 
only asa saying of ‘Umar, but to Shafi'l already as a saying 
with full ism 


In fact, it was recorded by ‘Abdur Razzi 


4 student of Ibn Juraij, with 
the isnad, Ibn Juraij (80 — 150 4.4.) - YOsuf b, Mahik-~ the Prophet.2"5 In 
Shafi'i the following isnad has been recorded: ‘Abdul Majid — Ibn Jurail 
Yosuf b, Mahik — the Prophet. 

Thus this hadith was transmitted by Ibn Juraij, who was older than 
Malik and died in the year Shafi'l was born. Schacht’s claim that it was not 
known to Miilik ~ even if this is the case ~ does not prove its nonexistence 
during the life of Malik. His argument about the origination of the hadith 
between Milik and Shafi'l can therefore have no basis. Schacht makes 
another minor mistake when he says that this hadith appeared in Shafi 


with full isndd. As a matter of fact it is a mursal one, in which the 


Companion has not been mentioned.™ 
EXAMPLE 19: SHARE OF A BOY WHO PARTICIPATED IN WAR 


Another of Schacht's “Traditions Originating Between Malik and Shi 


i'r" is as follows 
Tr. IX, 10: Auci't had referred to an “historical” tradition ipher 
without indd, but Abd YOsuf had rejected it as not acceptable to specialists 
and referred to a tradition from Iba “Abbas in favour of his own, different 
doctrine, shared by Malik and Shafi’. It was therefore imperative for MAlik 
tomention a tradition from the Prophet, if he knew one, but he adduces only 


the alleged opinion of the ancient Medinese seh 
and Salim (Mud. iii, 34), and Mud, 
spurious tradit 


rs Qasim b, Mubammad 
adds only a circumstantial but certai 


ns. The classical 
problem in question, through Nafi' ~ Tha 
‘Umar, was still unknown to Malik and appears for the first time in Shafi". It 
is added that Afi" related this tradition to ‘Umar b. "Abdal'aziz who gave 
instructions accordingly; this expresses the attitude of the traditionists,™* 


which is set in the time of 
tradition from the Prophet on the p 


‘ompani 


Origins, p. 143, 
Mujannaf, iv, 66 
mm, vis, 175; see also Hujja, 1, 457-462 


without recording them. hoes 


2” See Tehd, wi, 421; YOsut is a Successor 
2" Origins, pp. 143 ~ 14. 
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There is no argument by Malik in Mud. on the subject under discus 
sion. Malik did not discuss this problem in Muwatta’. Even in Mud. iii, 34 
the whole discussion is connected with Ibn Wahb (125 - 197 4.1), who 
feported the opinions of Qasim and Salim. It is difficult to see how 
Schacht can attribute Ibn Wahb's argument to Malik and later on claim 
that Malik did not know a hadith on the subject that was recorded for the 
first time in Shi the 
period of these two scholars. As we have seen, Malik is totally silent on 
the subject. However, that is not a conclusive proof of his ignorance; as 
we have already shown, many chapters of early works were not quoted by 
later authors.” Schacht also errs when he says that this hadith was 
recorded for the first time in Shafi’; it was recorded by Aba Yasuf?" who 
was 40 years older than Shafi'i, Moreover, Shifi'i rec 


i'i, and that consequently it was fabricated betwe 


ded the same 
isnad, Nafi’ —_Ibn ‘Umar, which had been recorded by Abd Yasuf 


EXampPLe 20: TAYAMMUM (RITUAL PURIFICATION) 


g Between Malik and Shafi'y 
phet on an important point of ritual 


Schacht also cites in “Traditions Origin: 

‘Ikh. 96: 4 tradition from the 
purity, the sound ésndd of which Shafi't commends, is still unknown toand 
not followed by Malik (Muw. i, 100: Muw-Shaib. 76)."2"* 

Miilik did not quote a hadith from the Prophet to this effect. But he 
quoted the practice of the Companion Iba “Umar accordingly, which 
confirms the hadith recorded by Shiifi', Thus Malik most probably knew 
it. Malik also follows the doctrine stated by Shafi'i,2"? hence Schacht's 
claim is contrary to the writings of Malik 


EXAMPLE 21; CERTAIN CONTRACTS 


Schacht claims that this hadith originated between the time of Malik and 
the classical collections: 

Muw. il. 134; Malik adds to the text of « tradition from the Prophet his own 
asa and mundbadha; the same 


definition of the aleatory contracts mula 
definition appears as & statement of Malik, not in connexion with any 
tradition, in Mud. x. 37. ICis, in fact, a current Medinese formula, ascribed 


1 Rabi'a in Mud. x. 38, and also occurring as an explanatory addition to the 


s of the same tradition, where Malik docs not 


text of two parallel versio 
appear in the isndd (ibid.). But this interpretation has become part of the 
words of the Prophet in Bukhari and Muslim (see Zurqint, iii, 134); at the 
same time, Bukhari and Muslim relate the same tradition without the 
interpretation, and in Nasi'l where the addition is slightly longer, itis clearly 
separated from the text,2" 


2” See the section entitled “Unwarranted Assumptions and Unscientific Research 
Methods” earlier in this chapter 

29 Khardj, p- 175 

Db Origins, p. 144 

282 Muaw. i, $6 


219 Origins, p. 144, 7 


Bukhari has given the exact hadith transmitted by Malik witho 


rial from Malik’s commentary 


The version of Muw 


Yabyd ~ Malik ~ Mubd ~ Aba Zinsid Abi Huraira, the P 
forbade selling by muli wnaba 
The version of Bukhar 


q ht nj-ADO Hrai Proph 


Muw. of Malik, How nilar t 
ment is furnished in aha ed by “Uq 
Sa'd ~ Abd Sa’id al-Khudri: “The Prophet forbade sell 
that is, to sell one’s garment by sett a itor q 
giving him a chance to see or examine it. [Similarly] he fo: 
muldmasa, that is, to buy a garment by merely tov t 
king at it.'"2)” Here is the original tex 


Commentators on the books ha sss tence, callecting all 
the material relevant to this hadith, Some scholars describe it as the 
wording of Ibn ‘Uyaynah. But Thn Hajar argues that is the commentary of 
Abi Sa'id al-Khudri,2"” from whom Malik himself might have taken thi 
definition. As early scholars themselves have differentiated this portion 
rom the hadith of the Prophet, it is hardly justifiable for Schacht to 
mpugn it for this sort of discrepancy 

The early scholars were aware of this sort of discrepancy and discussed 
it theoretically in uya books, quoting individual cases in Commentaries 
In every Usdl al-Hadith work one finds a chapter on Mudraj2!* mean 


original texts containing a gloss by one of the tra 
Jems of this sort are discussed 


smitters, where prob: 


EXAMPLE 22: PROSTRATIONS IN THE QUR'AN 


According to Schacht in “Traditions Originatin 
Classical Collections 


Between Malik und the 


Tr. II, 22; Malik’s own words, technically formul 
109) and repeated by Rabi" in a discussion which tu 
authority for the doc 


(Maw. i,372; Mud. 
00 the traditional 


ine in question, without any suggestion that these 
ids are part of a tradition, have become a tradition from the Prophet in 
Ibn Maja'y collection (quoted Comm. Muw. Shaib. 148, n. 3, alsoin Tabi, 
1. 207), 


Tbn Maja’s version: 
he I Joo el Qo del ala gf gle cb alasall el ge — 9 


pol yt Me ite sae! ley 


Se ge te 5 IE alapall of ye slat ol gee oar - 1 
10g Seal oe lp ocd Be pte Sel pley ale adil 

Tahawi's version: 

he pe ate IE abate eel ae a oF 


gabe le «pen cyte Bm bts tel — ley ale alll 
rer sy 

1. Umm al-Darda’ transmitted on the authority of Abd ad-Darda’ that 

he prostrated with the Prophet eleven times (in the reciting of the 

»); one of the prostrations was in sidrat at Najm 

2. Abi ad-Dardii’ reported that he prostrated with the Prophet eleven 

times in (the recitation of the whole Qur'an) but there w 

(sajda) in the portion of the Qur'dn called the mufaysal. 

3. Abi ad-Darda’ reported that he prostrated with the Prophet eleven 

times; one of the prostrations was in sa@rat at Najm.22* 


no prostration 


The traditions above contain the statement of Abi Darda’, a compan: 
ion of the Prophet (d. 35.4.1.) Although the isndd is not sound, there is 
‘other evidence which proves that the wording was known in the life of the 
Companions. The following traditions make this clear 


2 Origins, p14. 
2 fbn Maja, Sunan (Cairo, 1373), Jqdmar Salar, 71 
221 Tabawi, Ma'anl Athdr, 1, 383. The Qur'an has been divided into four portions with four 
‘names: (a) of-sab'a al-Til, that is, seven longer, airs, from the seoond to the eighth; (b) 
Ma’tn, that is, the srar containing about 100 verses; (c) Mathint, with less than 100 
Verses (read more frequently); and (d) Mufussal, small saras, For detail see sy, fan 
(Cairo, 1967), 11, pp. 179-180. 
1st 


eal) ite Gaal LN py Be Oa GF pS Og 

qrre of 

Sa'id b. Jubair reported that he heard both Ibn “Abbas and Ibn "Umar 

counting the numbers of prostrations in the Qur'an; [they counted] eleven 
prostrations [Sajdas} 


Pb OT J she re cpl nee IG ale los ae 3s BI; 
ically ae ig hme op US oP Gem Oh 453 |S Ade tle ite 


Abd Jamara said that he heard Ibn “Abbas saying that there were eleven 
prostrations [Sajdas] in the Qur'an, and he counted them as they have been 
explained in the report of Sa‘id b, Jubair 


Here Ibn Juraij (d. 150 4.H.) quotes through ‘Tkrima-Sa’ld b. Jubair (d. 
93 A.H.) that Ibn ‘Abbas (d. 68 a.H.) and Ibn ‘Umar (d. 74 A.11.) both 
counted eleven Sajdds in the Qur'an. Since it is a problem of ritual, Ibn 
‘Umar and thn ‘Abbas must have learned it from the Prophet. The 
statement of Abd Darda’ also sheds some light on the subject 

However, it is certain that in the first century ~ most probably in the 
middle of it ~it was known at least to be the statement of Ibn ‘Umar and 
Ibn “Abbi, Malik is not the originator of this statement, which Schacht 
falsely ascribes to him, because it was known one hundred years before 
Miiik’s death. It was recorded by authors such as Ibn Juraij and Ma‘ 
the latter of whom died a quarter of a century earlier than Malik 

Milik must, therefore, have heard something from the earlier author 
ities and based his doctrine on them. It has been shown that scholars used 
to deduce doctrines, record them, and inform their students about them 
without referring to the relevant verses of the Qur'in and hadith of the 
Prophet. This is the case here also. 


EXAMPLE 23; KILLING OF SNAKES BY A PILGRIM 


Schacht says: "Millik had to rely on a mursal tradition from “Umar, and 
‘ona subsumption which Shafi'i refutes as contrary to Arabic usage, There 
are two traditions from the Prophet with Medinese isndds in Muslim's 
collection (quoted by Zurqani II, 196)."225 

The hadith concerns the killing of snakes by pilgrims. Schacht cites this 
as an example of a hadith originating between Malik and the classical 
collections. In fact, it was mentioned earlier by Aba Hanifah on the 
authority of Ibn ‘Umar, which was transmitted from the Prophet 22> 
Moreover, permission to kill snakes by the Muhrim is also reported by 


= Musannaf, i, 35, 

2) Mid. ti, 396 

2* See, for instance, examples I and 15 above 
28 Origins, 144 

3 Shaibant, Athar, p. 166. 
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Muhammad b. Abi Yabya (d. 147 A..) through Harmala - Ibn al 
Nusayyab— the Prophet.” 

Since Tbn Abi Yabya died some 30 years before Malik, Schacht’s 
assumption that the hadith about snakes was fabricated between Malik 


and Shafi'i must be considered baseless, 
EXAMPLE 24: NoT DESTROYING THE PROPERTY OF THE 
ENEMY IN WAR 


Schacht refers to this as a tradition originating between Abd Yosuf and 
Shaibani 


Tr. 1X, 29; Auzil refers to the alleged instruc 


ov of AbO Bakr not to lay 
waste the enemy country... . AbO YOsuf has the countertradition (on the 
authority of Ibn Ishaq) that Abd Bakr instructed one of his commanders to 
lay waste 10 every village where he did not hear the call to prayer . . . The 
original instruction of Abi Bakr was interpreted away (a) by making Abd 
Bakr say that Syria would certainly be conquered (so that there was no point 
in laying it waste) (Siyar, i. 35) — this can be dated between Abd Yosuf and 
Shaibani - and (b) by mursal traditions regarding the instructions which the 
Prophet gave to the leader of an expedition sent against Syria (Iba Wahb in 
Mud. ii, 8) 


Let us analyze this example. First, the Qur'an allows the laying waste of 
enemy property in war.” The practice of the Prophet and instructions of 
Aba Bakr to Khalid b. Walid are both in agreement with the provision of 
the Qur'in. Auza' records another instruction of Abd Bakr which pro- 
hibits the laying waste of enemy property. Apparently, it goes against the 
Qv’an. Auzi’i wants to say that AbG Bakr understood the Qur'an better 
than Abd Hanifah. Therefore, when Aba Bakr gave this order it could 
not be contradictory to the Qur'én, Aba YOsuf did not deny the genuine- 
ness of Abi Bakr's instructions, and explained them in a way that would 
reconcile them with his doctrine. That is, as Abd Bakr knew that this 
country was going to come into the possession of Muslims, there was no 
point in laying it waste. How Abi Bakr knew this was not disclosed by 
Aba Yasuf 

Shaibni referred to the Prophet's prophecy that the Muslims would 
capture the treasures of Caesar and Kisra, the King of Persia. This leads 
Schacht to conelude that these words of the Prophet were fabricated 
between Abi Yusuf and Shaibini. But these words of the Prophet are 
recorded by Ibn Ishiig,2® who was 30 years older than Abi YOsuf and 
some 53 years older than Shaibini, and died when Shaibani was only 17 
years ald. 


27 Musannaf. iv. p. 444 
2 Origins, pp. 144-148. 

= Qur'an, Hashr, 5 

29 fa Hisham, Sirah, vol. 3, p.219 


CHAPTER EIGHT 


THE ISNAD SYSTEM: 
ITs VALIDITY AND 
AUTHENTICITY 


In any evaluation of the isndd system one must keep firmly in mind its 
central position in Islam. The belief that the ahddith handed down by the 
Prophet have the force of law is largely based on Qur'dnic injunctions. 
These ahadith came to us from the Prophet through chains of transmit 
ters, They are, thus, the cornerstone of the Islamic faith and the code of 
ethics associated with it, Sufydnal-Thauri (d. 161 AH.) says: “The isndd is 
the believer's weapon; thus, when he has no weapon, with what will he 
fight?! Another scholar, tbn Mabarak (d. 181 A.tt.), says: “sndd is a part 
of religion (din), and if there were no isndd everyone would be free to 
Feport what he wants, 


The isndd system is a unique system applied by Muslim scholars in the 
transmission of information relating to the Prophet. Although it was 

nally initiated for the transmission of hadith, it has a great impact on 
the entire corpus of literature produced up to the fourth century. We find 
In the works of such well-known Arabic writers such as al-Jibig (163~235 
A.H.), Al-Mubarrad (210-286 A.11.), Ibn Qutaiba (213-276 A..], Aba 
Faraj al-Asfahini (284-356 A.1.), and Abi "Ali al-Qali (288-356 A.H.), 
that they so often adopted the isndd system in recording their materials 


that they included isndds even when writing jokes and light-hearted 
work,? 


Beginning and Development of the Isnad System 


‘The isndd system was born during the life of the Prophet and had 
developed into a proper science by the end of the first century A.H. Ithad 


* ALEkim, (translated by Robson), Introduction (London, 1983), p. 10. 
Muslim, Sahv>, Introduction, p. 15. 

2 The isndd system was applied by these scholars and by others in different branches of 
knowledge, but the rules of strict criticism and the standards required by Muhaddithin 
‘were not maintained by those writers. 
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its beginnings in the Companions’ practice of transmitting the ahadith of 
the Prophet when they saw each other. In the last chapter I alluded to the 
arrangements they made to attend the Prophet's circle in shifts and 
inform each other of what they had heard and seen. Naturally, in inform- 
ing their colleagues they would have used sentences like ““The Prophet 
did so and so” or “The Prophet said so and so.” It is also natural that 
anyone gaining information at second hand, when reporting the incident 
to a third man, would disclose his sources of information and give a full 
account of the incident 

These methods, used in the early days for the diffusion of the sunna of 
the Prophet, were the rudimentary beginning of the isndd system. During 
the fourth and fifth decade of the Islamic calendar the system gained in 
importance because of the upheavals of the time, It is possible that the 
first fabrications of ahadith may have appeared in that period for political 
reasons. Scholars became cautious and began to scrutinize the sources of 
the information supplied to them. Ibn Sirin (d. 110 4.11.) said: “They did 
not used to ask about the isndd, but when the civil war [fitna] arose, they 
said “Name to us your men.” As for those who belonged to Ahi Al. 
Sunnah, their ahadith were accepted and as for th: 
tors, their ahadith were put aside.” "5 

By the end of the first century, this practice had become a full-fledged 
science. The learning of at least a portion of the Qur'an and the ahadith of 
the Prophet was already an obligatory duty of every Muslim, In response 
to this requirement, there was an outburst of educational activity 
throughout the Islamic world, For many centuries in the educational 
history of Islam the word “knowledge” (‘/lm) was applied only to the 
learning of ahddith and related subjects.* This zeal for the knowledge of 
hadith gave birth to al-Rihla, the journey to learn hadith, which was 
counted one of the essential requirements for scholarship. Its importance 
is demonstrated by Ibn Ma‘in (d, 233 A.11.), who said that anyone who 
learns ahadith in his own city only and does not journey to acquire 
knowledge will not reach maturity.” These journeys increased the num. 
bers of transmitters and resulted in the spread of hadith throughout the 
many provinces of the Islamic world, Scholars undertook joumneys to 
study with Companions and Successors and then returned home to spread 
the word. 

Evidence for the transmission of ‘Im in this way is given by the 
thousands of ahddith with identical wording found in different parts of the 
Islamic world, which trace their origins back to a common source ~ the 


e who were innova: 


“The recent research of Dr. ‘Umar bin Hasan Falla shows that even up to 64) 4.4 tis 
Lifficult to find a fabricated hadnh on the authority of the Prophet. See his docto 
Al. Wad ufial-Hadih, Azhar University, Cairo, 1397/1977, p. 132 

* Muslim, Sahih, Introduction, p. 15; see also Studies, p. 213, 

© Srudies.p. 193. 

7 Khatib, a/-Rihla, (Damascus, 1395), p. 89 
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Prophet or a Companion or a Successor. That identity of content and 
at lacked the 
immediacy of modern communication systems stands as a testimony to 
the validity of the isnad system.* 
A few examples will illustrate this point 


wording spread across so wide a distance at a time t 


EXAMPLE | 
de pil olin yloe lo che yl op hee Bae i stl gpl ae te 
ae SU NShy ya aS iy 6 Ly SD 7S (Sth a hd oLAYN Ls JU peg ae ait 
Be Ey Nye Lime Liky 6 etd CLI Ley gl: ty Jgad am oh ll 
yar hayad Ilan Laelé fr 
Aba Huraira reported the Prophet saying: The /ndm ought to be followed, 
So recite lakbir when he recites it, and bow down when he bows down. 


And when he says ("Allah hearkens to him who praises Him") 
say (“O Allah, our Lord, praise be to thee") 


© Be Nhe Ys Lele oy ly ae 


se ha ge 
ati LiF pglll And when he prostrates, you should prostrate. When he 
raises [his hetd] you should raise yours. You must not raise your [head] until 
he raises his. If he prays sitting, you should all pray sitting 


This hadith has been recorded at least 124 times, with many dozens of 
scholars of different localities taking part in it. It is reported by 26 
third-generation authorities, all of whom trace the origins of their know 
ledge to Companions of the Prophet. It is found almost in the same form 
oriin the same meaning in all versions in ten different locations at this time 
(Medina, Mecca, Egypt, Basrah, Hims, Yemen, Kafa, Syria, Wasit, and 
Taif). Three of the 26 authorities heard it from more than one source 

Existing documentation shows that this hadich was transmitted by at 
least ten Companions. We have details of the courses of transmission for 
seven of these ten, showing that they came originally from three different 
places ~ Medina, Syria, and Iraq 

The course of transmission from only one of the Companions - Aba 
Hurairah ~ shows clearly how the aumber of transmitters increased from 
generation to generation and how the hadith became known in widely 
different locations. Abi Hurairah had at least seven students who trans. 
mitted this hadith from him. Four of these belonged to Medina, two to 
Egypt, and one to Yemen. These students in turn transmitted to at least 
12 others ~ five from Medina, two from Mecca, and one each from Syria 
Kiifa, Taif, Egypt, and Yemen, Similar patterns of transmission from the 
‘other Companions show the hadith spread more widely — to Basrah 
Hims, and Wasit - and reinforce the hadith in Medina, Mecca, KGfa 
Egypt, and Syria 


* Snudies, p. 15 (Arabic section) Not all the ahadith spread so widely. On the other hand. 
thousands of books have been lost which would presumably otherwise have provided 
evidence of the spreading of information on much larger scale 

* Studies, p. 18, 27-31 (Arabic section). 
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Chart 1 shows the isnéd of this hadith and traces it back to the Prophet, 
reading left to right 


EXAMPLE 2 
ter hrs Jee hae J 6 gia oy jaja de Chae 


Hyp SH ode AU a op Sod ARNG: I ley gle al fo gil oe 
Teg cd ol gar VOU 


Fede 


Aba Huraira reported that the Prophet said: “When anyone among you 
wakes up from sleep, he must not put his hand in the utensil until he has 
washed it three times, for he does not know where his hand was during his 
sleep. 


This hadith was transmitted by five Companions — Aba Huraira, Ibn 
“Umar, Jabir, ‘A’isha, and ‘Ali. In the second generation there are 16 
transmitters, and 18 in the third, The hadith is found in Medina, Kafa, 
Basra, Yemen, and Syria in the second generation, and has spread to 
Mecca, Khurisin, and Hims by the third generation. It has been re 
corded at least 65 times, with dozens of scholars taking part in its trans- 
mission. 

Ab-Zuhri and al-A’mash narrate the hadith on more than one author 
ity. Ibn Hanbal endorsed it at least fifteen times, on the authority of AbO 
Huraira (see Chart 2). 


EXAMPLE 3 

Pie he sel oe & cle ll oe dope Ce a IE oy jy ee 

plea teal ene By «als pal ph Jae 5 WU pny ale alll ur ll 

pe BAW nhs el ce II tas ole pla pa eset Ub ob 

esl tle GI 2 JaUh OU ale Uy Sg Wh le puted rl BU 
ype UN ie bT agldey any Ale pps Sey ell ae Sep Oe 
¥ * 
Aba Huraira reported the Prophet saying: (that Almighty Atlah has suid) 
Every act of the son of Adam is for him; every good deed will receive tenfold 
except fasting, It is [exclusively] meant for me, and I [alone] will reward it 
He abandons his food for My sake and abandons drinking for My sake and 
abandons his pleasure for My sake, When any one of you is fasting he should 
neither indulge in sex nor use obscene language. If anyone reviles him he 
should say, “I am fasting.” The one who fasts has two [occasions] c¥ joy: one 
when he breaks the fast and one on the day when he will meet his Lord. And 
the breath [of a fasting person] is sweeter to Allah than the fragrance of 
musk 
This lengthy hadith has been transmitted by many scholars in parts. Ibn 


Hanbal has endorsed it at least 24 times. It is preserved in the collections 
of A'mash (d. 148 A.11), Ibn Juraij (J. 150 A.H.), and Ibrahim b. Tahman 


© Snudies,p. 16 ( Arabic section). 
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(Chart3: Transmission of 2 fladitth Concerning Fasting. 


(d. 168), transmitters from the students of Aba Huraira. It is also found in 
Shi'ite, Zaidi, and Ibadi sources. 

Confining the discussion only to the third generation of narrators from 
Abi Huraira, who mostly belong to the first half of the second century of 
the Hijra, the following features appear: There are 22 third-generation 
transmitters — nine from Medina, five from Basra, four from Kifa, and 
‘one each from Mecea, Wasit, Hijaz, and Kburasin. The: 
their source to 11 students of Aba Huraira, whose homes were in Medina, 
Basra, and Kaifa. A second interesting point is that not all the Medinese 
Basrites, or Kiifans are the students of one man. Three of the Basrites 
trace the source of their knowledge to one Basrite, but the other two cite 
two different Medinese as their source 

Chart 3 shows the transmission of the isndd of this hadith to classical 
collections. 


variously trace 


Not all the ahddith were spread on this grand scale. Some were trans. 
mitted by a single scholar for two or three generations or even more. For 
example 


Wag N aay bead dant be Hit bs ley ae ail ur IG 5 tee gl 


Abu Huraira reported the Prophet, saying: Whenever you pray Juma, pray 
four rak’a after it."! 


This hadith was transmitted by Abo Huraira only. From him, it was 
ted by Abd Silib, and from Abd Salih by his son Suhail. At least 
eight scholars transmitted it through Suhail. Chart 4 traces the transmis 


Chart 4: Example 


tran: 


f Transmission Attributable to a Single Scholar. 


Zubr Mu Jum'at 


‘Abe Awanwn —~ Toyalit No 2408 


Ab “Asian — Baal I, 499 
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Studies, p. 20 (Arabic section) 
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Without going into much detail, diagrams of these ahédith show how 
easy it was for hadith knowledge to spread throughout the Islamic world 
and how the number of transmitters, in most cases, increased in each 
generation. Further down the chain, the number of narrators increases 
and the localities spread even farther into different provinces. This proves 
the early existence of the isndd system and shows how impossible it would 
have been to fabricate isndds on this large a scale 

The above illustrations serve to show how well documented are the 
isndds of the majority? of ahadith, how the system is used to examine the 
statements of the scholars, and how it was and can still be used for 
eliminating mistakes. The previous chapter described the efforts made by 
early scholars to distinguish between valid and invalid ahddith, und the 
rigorous methods they used to authenticate chains of transmission. Given 
centuries of this kind of activity, we are justified in accepting both the 
whole system of isndd and the methodology of hadith scholars as valid 
scientifically 

Schacht seems to have believed that he had enough evidence to prove 
that the entire system is false, In this chapter, the examples he uses in 
support of his thesis will be examined, in order to demonstrate that his 
case rests on faulty logic and misunderstanding, 


Schacht and the Isnad System 

Schacht devoted an entire chapter of his Origins of Muhammadan Juris 
prudence to the problem of isndd, and his findings were applauded by 
‘many scholars. Professor J. Robson considered it “a very valuable study 
which opens up new lines of research.” He wrote 


Dr. Schacht has studied the chains of authorities through whom legal tradi- 
tions are transmitted and has put forward a most interesting theory, He hax 
found very often that, while some legal traditions are transmitted through & 
variety of lines of authorities, they are liable to have a common transmitter 
at a certain stage in the chain. There may be a number of transmitters from 
him to succeeding generations, and the same may apply between him and the 
Prophet. Dr. Schacht has concluded that the tradition was made current 
either by this man, or by someone of some party who used his name. Thisis a 
very valuable contribution to the study of the development of Tradition, for 
itnot merely suggests a date when certain traditions became attributed to the 
Prophet, but gives a certain value to the chain of authorities, suggesting that 
the later part of the chain is genuine, whereas the earlier part which goes 


back to the Prophet is fictitious... .!" 


[have demonstrated this position in three ahadih only. By going through Shudies, Arable 
section, 30 charts can be produced, and by going through Al-A'zami, Ziyaur Rahendo's 
work on Abi Huraira, 1000 charts can be drawn on this grand scale for the ahadith 
Iransmitted by Ab Huraira alone = 

195. Robson, "Muslim Tradition,” Manchester Memoirs, 90:7 (198) 
mine) 
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Schacht's overall contention is that the isndd system may be valid for 
tracing traditions back to the second-century scholars, but that chains that 
stretch back to the Prophet and Companions are spurious. His argument 
can be summed up in six main points: 

1. The isndd system began in the 
est, the end of the first century 
{s were put together carelessly and arbitrarily by those who 
wanted to “project back” their doctrines into the mouths of ancient 

thorities. 


ly second century or, at the 


2. Isnac 


3, Isndds were gradually “improved” by forgery and fabrication; early 
isndds were incomplete, but all the gaps were filled in by the time of 
the classical collections, 

4. Additional authorities were created in Shafi'l’s time to meet the 
objections that were made to ahddith trace 

5. “Family sndds” are spurious 
them. 


back to a single source. 


ind so is the material presented in 


6. The existence of a common narrator in a chain is 4 


ication that 
the hadith originated in the time of that narrator 


In addition to asking us to ignore the weight of evidence which points to 
the authenticity of the /sndd system,'* Schacht wants us to believe in 
physical and psychological impossibility. First, he asks us to accept that 
ahadith with substantially the 
in widely separated localities, 


me wording or m 


aning could spring up 
possibility now, with modern methods of 


sible several centuries ago. Then he asks 
us {0 accept either that these same narrators i 


communication, but hardly f 


pendently traced their 
sources back to a common source, or that they were conspirators i 
confidence trick. Again, contemporary communications and the dis 
tances involved militate against such a possibility, let alone what we know 
of psychology. Surely such gross fabrication would not have 
noticed; someone would have come forward to point the finger of susp 
sion. And yet no one did. The burden of proof rests on Schacht: it is the 
‘im of this chapter to show that he has not disc 


vast 


one Un 


arged that burden 


Origins of the System 


Orientalists have differed in their views about the origins of the isndd 
system, According to Leone Caetani, ‘Urwah (d. 94 A.11), the oldest 
systematic collector of traditions, as quoted by Tabari, used no isndds and 
quoted no authority but the Qur’dn. Caetani therefore holds that, in the 
time of ‘Abd al-Malik (4. 70 — 80 4.11), more than 60 years after the 
Prophet's death, the practice of giving isndd did not exist. From this he 
concludes that the beginning of the ésndd system may be placed in the 


4 See the text under the heading “Beginning and Develo 
chapter 
166 


opment of the Lend System’ in this 


period between ‘Urwah and Ibn Ishq (d. 151 A.#.). In his opinion the 
greater majority of the isndd were created by Muhaddithin at the end of 
the second century, or perhaps the beginning of the third 

Sprenger is another scholar who has argued that the writing of ‘Urwah 
10‘Abd al-Malik does not contain sndds and that it was not until later that 
he was credited with them. 

Horovitz has answered these arguments in his article “Alter und 
Ursprung des Isndds,”" He points out that those who have denied the use 
of isndd by “Urwah cannot have consulted all his writings. Furthermore 
he contends that there is a difference between what one writes when one 
is asked questions and what one does within learned circles, His conclu: 
sion is that the first entry of the isndd into the literature of hadith was in 
the last third of the first century 

Schacht ignores this argument and the evidence amassed by Horovitz, 
and simply reinstates Caetani’s argument: "In any case, there is no reason 
to suppose that the regular practice of using isndds is older than the 
beginning of the second century A.11,"""* He further says in the footnote 

“Horovitz (in Islam, vii, 44 and in Islamic Culture, i, 550) has pointed out 
that the isndd was already established in the generation of Zuhri (d. 1 
AL of later), but to project its origin backwards into ‘the last third of the 
first century A.M. at the latest” or ‘well before the year A.M. 75", is 
unwarranted, Cactani (Annali, i, Introduction, 11), has shown that the 
isndd was not yet customary in the time of ‘Abdalmalik (65-86 A.11.).""9 

His denial of the early existence of isndd is a natural outcome of his 
theory regarding the hadith of the Prophet. As there were no ahddith of 
the Prophet in the first century, according to Schacht, naturally there 
could be no isndd. The necessity for Schacht not to find first-century 
isndds blinds him to any contrary evidence, In discussing the statement of 
Ibn Sirin (d, 110 A.41,) that the demand for the interest in isndds started 
from the civil war (Fitna) , he says: 


We shall see later that the civil war which begun with the killing of the 
Umaiyad Caliph Walid b, Yazid [4.11 126], towards the end of the Umalyad 
dynasty, was a conventional date for the end of the good old time dunng 
which the swana of the Prophet was still prevailing; as the usual date for the 
death of Iba Sitin is AH. 110, we must conclude that the attribution of this 
statement to him is spurious. In any case, there is no reason to suppose that 
the regular practice of using isndds is older than the beginning of the second 
century An ™ 


This whole argument, impugning a reliable source, is based on an 


© Bid.,p 37. 
® Origins, pp. 36-37 
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The assassination of Walid 


arbitrary interpretation of the word “Fi 
b. Yazid has never been a “conventional date” in Islamic history and was 
never reckoned as the end of the “good old time.” This title is given only 
to the period of the Four Righteous Caliphs. 

Further, there were many Fitnas before this date. There was the civil 
war between Ibn al-Zubair and “Abd al-Malik b, Marwan about 70 A.H 
But the biggest Fiea of all was the civil war between "Ali and Mu"dwiyah 


which produced a breach among Muslims that exists to the present day 
Taha Husain rightly described it as the fiercest quarrel of Islamic 
history.?? The assassination of the Caliph Uthman precipitated a Fitna 
even before this time 

In this contest, it is difficult to see any justification for assuming that 
the Fitna referred to is the civil war that arose after the killing of Walid b- 
Yazid, Moreover, as was shown earlier in this chapter in the charts of the 
spread of ahddith in the Muslim world up to the first half of the third 
century, mass fabrication was impossible: thousands of schi 
ow the USSR to ¥ 
have had to meet and agree on massive collusion. Another point that may 


$ from 


Afghanistan to Egypt and from what is p men would 


be raised is that if the ancient schos 


s of law ~ according to Schacht — were 
born in the second century, the traditionist movement would have had to 
come into existence at a later date, He saw no reason t 


uppose that the 
regular practice of using isndds is older than the beginning of the second 
century, although he seems to have been prepared to admit that the 


irregular use of isndd may be dated even earlier, somewhere in the first 


century, The problem that needs resolution here is by whom were these 
isnads 


d, since there were neither lawyers nor traditionists in exist 
ence 


Arbitrary and Careless Creation of Isnads 

In Schacht’s view, "the isndds were together very carelessly 
Any typical representative of the group whose doctrine was to be pro: 
jected back on to an ancient authority could be chosen at random and put 
into the isnad. We fi alternative names i 
otherwise identical isndds, where other considerations exclude the possi 
bility of the transmission of a genuine old doctrine by several persons. 
He goes on to quote six examples of alternative attribution in the genera 
tions preceding Malik, and then gives four other examples of genera 
uncertainty in the creation of isndd. 1 shall treat these two pref 
examples in turn . 


npr 


J therefore a number ¢ 


Alternative Names 
The six examples of alternation quoted by Schacht are: 


1, Nafi' and Salim (passim). 


2 Taha Husain, [Cairo, 1951} AL Fina al Kubra Wiha, pS 
Origins, p. 163, 
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2. Nafi' and “Abdallah b. Dinar (Muw. iv, 204 and kh, 149 f.), 

3. Nafi' and Zuhri (Muw. iii, 71 and Muw. Shaib. 258). 

4, Yayhd b. Sa‘id and “Abdallah b, “Umar ‘Umari (Muw. ii, 19° 
Muw. Shaib. 207) 

S. Yayha b, Sa'id and Rabi'a (Muw. ii, 362 and Tr. 42) 

6. Muhammad b. ‘Ame b, Hazm and Aba Bakr (b. ‘Amr) b. Hazm 

(Muw, i, 259 and Tr, 101) 


Schacht gives no indication or evidence of the nature of the “other 
considerations” that would exclude the possibility of transmission of a 
genuine old doctrine by several persons, We therefore must assume what 
these might be. Did the people themselves not exist? Had they no 
opportunity to learn the doctrine from the same or different scholars? 
Was the content of the tradition not possible in the context of the times? 
In fact, these were all genuit 
ge 

there is no illogicality in the subject matter 

Let us now examine in detail each of the first six examples 


¢ historical people; all were of the same 


ation or lived in the same city for a period of 30 to 40 years, and 


EXampPLe 1; NAF AND SALIM 


Schacht quotes no hadith {rom these two sources, We can therefore only 


prove that the two scholars did exist and that they ha 
Jearn from a common source. Their c 
documented. According to Dhahabi, Nafi* was a freed man of Iba ‘Umar 
who served his master for more than 30 years.** We are also told that he 
died in Medina in 117 4.1.28 Salim was the son of Ibn ‘Umar. He died in 
106 A.11,2° 32 years after his father’s death. At the end of the first century 
¢ of the most famous scholars in Medina, and one of the “seven 
lawyers” of that city. Living in the same city, and per 
s, the two scholars had ample opportunity to 


the opportunity to 
tion with Ibn “Umar is well 


he was o1 


ps even in the 


same house, for 30 of 40 yea 
Jearn from Ibn ‘Umar 


Example 2: NAFY AND ‘ABDULLAH B. DINAR 


Abdullah b. Dinir was also a freed man of Tbn “Umar with similar 
opportunity to learn alddith from him, He is mentioned by the Shi'ite 
historian al-Ya'qbi as one of the famous lawyers of Medina,” and is 
recorded by Bukhari as # transmitter from Tbn ‘Umar. It is therefore 
more than likely that two men, Naifi' and ‘Abdullah b, Dinar, could 


transmit the same ahddith from a single common source as they lived 60 or 


® Origins, pp. 163-164 
SM. al-Dhahobi, Todhkirat al- Huff, (Hydrabad) vol. |, p. 8 reps 
8 Tahd. . vol. x, p14 

% Tagrib, (Cairo, 194), vol. 1, p, 280. Cited hereafter as Tagrib 

2 AA. Ya'qibl, Tarikh al-ya' gibi (Beirut, 1379-1960), v0. If p. 909 
& M. al-Bukhiri, at-Tarikh alKabir [Mydrabad, 1361}, vol, tlt, p. 81 


Beirut, ND. 
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years together in the san 
person. 

Is there any difficulty in the content matter of the ahddith? Here are the 
texts 


city, and were freed men of the same 


1. Shafi" Malik — Naf Ibn ‘Umar: the Prophet was asked ab 
lizard (al-dabb); he replied, “Neither do I eat it nor do I forbid it 

Sufyan—‘A. Dinar ~ Ibn ‘Umar ~ the Prophet d above 

3, Malik ~ ‘A, Dindr ~ Ibn ‘Umar ~ A man called to the Prophet 
saying, “Messenger of Allah, what do you say about lizard?” Upon 
which the Prophet replied, “Neithe: 


> Feat it nor do I forbid it 


Thus, Ibn “Limar says that the Prophet was asked about the eating of 
lizard, to which he replied: “I neither eat it 
did exist in those days, and there is no reason to suppose that everyone 
either liked or disliked eating them 

We have shown that both scholars were in a position to transmit this 
statement from Ibn ‘Umar. What other problem can there be? Transmis 
sion of this hadith through Nafi' is well documented by his students 
Aotably, “Ubaidulldh b. "Umar and Juwairiya b. Asma, both of whom 
were colleagues of Malik, Two students of Malik, namely, Yaby 
Shaibini, give its isndd as Malik ~ "Abdullith b, Dindr ~ Ibn "Umar 
Shafi'i, however, gives it the isndds Malik ~ Nafi' ~ Ib ‘Umar and Sufyan 
‘Abdallah b. Dindr~ fbn ‘Umar 

Here we do find a contradiction, but it is as e 
‘omission of one of the authorities 
or 


forbid it.”” Lizards clearly 


y to believe it an 


s 10 consider it an error of commission 
relessness, Malik heard the hadith from both sources. He transmit 
ted many other ahddith from Nafi’ and could quite easily have transmitted 
this one from Naifi* to Shafi without f the need to record it, in his 
Muwatta', any more than that he heard it from “Abdullah b. Dinar 

We know that not all of his ahadith or legal opinions are contained in 
the Muwatta’, and many of his students (more than a thousand)" varied 
in the amount they transmitted from him. Thus, if a hadith is transmitted 


> Umm. vol. vil, p. 149. $.tbid 
® Muw. vol. iv, p. 369. Muw. Shaib. p 


™ Hadith NAG 15 and Hadith Suwairiya 24 in Suudies, Arabic section, pp. 134, 136. 
# “Ayid, Tartib af Madarik (Beirut, 1387), vot. 1, p. 279, 
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from him by a reliable scholar and is not found in Muwatqa’, we cannot 
necessarily blame the scholar for carelessness on this ground alone 
Elsewhere, Schacht has impugned the Golden Chain of Malik — Nafi' — 
Tbn “Umar, basing his objections to its authenticity on the age of Malik 
and on the “client” relationship of Nafi‘ to Ibn “Umar. In his own words 
But as Nafi’ died in A.H. 117 or thereabouts, and Malik in A.#. 179, their 


jon can have taken place, even at the most generous estimate, 
only when Malik was lite more than a boy, It may even be questioned 
whether Malik, whom Shafi'i charged elsewhere with concealing im 
perfections in his isndds, did not take over in written form traditions 
leged to come from Nafi'.”"”? He says in the footnote that “nothing 
authentic is known of Mlik’s date of birth." 

If we consult the bibliographical works, however, we find that most of 
the scholars, even those who were born a little earlier than Malik, state 
that he was born in 93 A.H.; a few put it in the early months of 94.4... 
few in 90.4. anda few in 97 A.11.. But there is noone who maintains any 
date later than this, So Malik was at least 20 years old, if not 24 or 27, 
when Nafi' died, He transmitted in the Muwayta’ from Nafi® only 80 
traditions of the Prophet, which cover in the printed text of Ibn ‘Abd 
al-Barr about 15 pages. Other dthar transmitted by Malik on the author 
ity of Nifi’ are not taken into. { we take an equal number to those 
from the Prophet, then it would be some 30 pages. The teacher, Naf, and 
the student, Malik, both lived in the same city until Malik was about 24 
years old, which makes it difficult to say that he might not have learned 
these 50 pages from his teacher 

The other point raised by Schacht is that Nafi' was a client of Iba 
“Umar. But why should we believe that a man is dishonest because of this 
relationship, when he was clearly accepted among his contemporaries 
and the later authorities as most trustworthy? 


‘count 


EXAMPLE 3: NAFr AND ZUHRI 

Zuhri was born in Medina in about $1 A.H., and studied there und! his 
thirties, He went to Syria and came back to Medina for some time 
subsequently joining the Caliph’s circle in Syria where he died in 124 A.4 
Thus he lived in Medina at the same time as Nafi', for 30 or 40 years. 
Historians tell us that they were colleagues, and that Zubri also learned 
frdm Nafi’. Is there any evidence to prove that they could not transmit 
genuine doctrines from earlier authorities? Here are the original texts 
with the translation 


™ Origins. pp. 76-177 
™ Origins, p-176,4 
© Tajrid al: Tamhid, (Cairo, 1350) pp 170-184 
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1. Malik - Zuhri~ Ibn al-Musayyab: If a man pronounced ila" [swore] 
four months and 


to abstain from sexual intercourse with his wife 
la 
then she would remain his wife, If four months passed before he 
changed his mind, this would {automatically} be counted as a di 
vorce but the husband would have the right to take her back as his 
wife if the waiting period had not passed. 

2. Malik — Nafi'— Ibn ‘Umar: If a man pronounced ila’ on his wife and 
the four-month period passed, he would have to make a choice 
Either he would divorce her or he would take her back {there would 

not be any divorce automatically} 

3. °A. Razziq ~ Ibn Juraij ~ tb Shihab ~ Ibn al-Musayyab and Abs 
Bakr b. ‘Abdul Rabmin were both of the opinion that after an oath 
of la’, if four months passed it would be counted a divorce, and the 
husband would have the right to take her back 

Razziq ~ Ma'mar ~ Ayub ~ Naf ~ Ibn ‘Umar: The one who 
pronounces id still has the right to keep his wife or divorce her even 
after the four-month period. 

5, Sa'id —Hushaim — “Abdul Hamid — Nafi’ — Ibn ‘Umar said the man 


ron changed his mind before the four-month period was passed, 


% Muw. Shai, p. 288, Muw, vol. 3.p. 174 

1” Muw. Shaib, p. 258; Muw. vol. 3. p. 173 

38 Musannaf, vol 6, p. 456 

» Mugannaf, vol. 6, p. 458 

# Sa'id b, Mang, Sunan, vol. 3, Part2, p. 32 
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who pronounces ila’ on his wife would have to make up his mind at 
the end of the four-month period: he could take his wife back or 
divorce her, 


Here Zuhri is transmitting the farwd of Ibn al-Musayyab on ila’ (to 
swear to abstain from sexual intercourse with one's wife for four months) 
He was associated with Ibn al-Musayyab for more than seven years, Nafi' 
is transmitting the fatwd of Ibn ‘Umar on the same subject. We have seen 
that Nafi* served Ibn “Umar for more than 30 years. Thus both scholars 
had ample opportunity to learn the fatwa from the authorities they cite 
Furthermore, there is a fundamental difference between the doctrine of 
Ibn al-Musayyab and that of Ibn ‘Umar. Schacht does not recognize this 
and thinks it a single doctrine ascribed to two early authorities 

The disagreement between Tbn "Umar and Tha al-Musayyab can 
traced back to different interpretations of the Qur'anic verse, sara ii, 226, 
s0 there is no reason to reject either statement on the grounds of content 
Moreover, we have proof in other works that students of both scholars 
trace their knowledge of the farwd back to them. Ibn Juraij, a colleague of 
Malik, learned it from Zuhfi *' and Ayydb and ‘Abdul Han 
origin to Nafi’.4? We must therefore conclude th 
the doctrine and that they learned it from the auth 


id trace its 
both men transmitted 
ities they mentioned. 


EXamPLE4: YAHYAB. SA'ID AL-ANSARI AND ‘ABDALLAH B. 
“UMAR AL-UMaRI 


Yahyé b, Sa’id al-Ansiri of Medina was born in the second half of the first 
century AH. He transmitted hadith from Anas b. Malik (d, 93 A.11,) ete 
and died in 144. 4.4.49 *Abdallah b, “Umar (b. Hafy) al-’Umari of Medina 
was born at the end of the first century A.H. and transmitted hadith from 
Nii’ etc. He died in 171 A. Both transmit the following athar from 
Muhammad b. Ibrihim al-Taiml (d. 120 4.4.) Is there any improbability 
in their both having met him? All three scholars lived in Medina and their 
dates are close enough together to permit their meeting, even if we accept 
that ‘Abdallah b. “Umar was only a young man at the time, Here is the 
original text with the translation 


FAI on pel on tat op amen tp Dey ek gir — 
a ra fen 3 AL op aly ol ell Wh ts yl ye dees 
© (rAd Ply. py 


PAL pb i ol ai og ne MU te te «ila 


+ Mugannaf, vol. Ww, p. 450. 
© hid... 438. 

© Tahd., vol. xi. p. 23 

** Tahd.., vol. x, p. 327 

«© Muw. vol. 3. p. 289 


1. Malik = Yahya - Muhammad — Rabi'a: He saw the Caliph ‘Umar 
cleaning bugs from a camel near the place of Suqya, (putting them) 

into mud, while the Caliph was muhrim (proceeding for pilgrimage 
and in such a state that he should not kill any living beings) 

2. Malik ~ ‘Abdullah ~ Muhammad ~ Rabi'a said: “I saw “Umar 


cleaning bugs from his camel near the place of Suqy4, putting them 


into mud, while he was in shbrdm (proceediny 


aj) 

3, ‘Abdul Razziiq - Ibn ‘Uyayana~ Yahya ~Mubammad - Rabi'a: The 
same except he did not mention the mud 

4. ‘A. Razzig ~ ‘Abdullah ~ Mubammad — Rabi'a 


I saw ‘Umar b. 
Kharyib cleaning bugs from 


is camel near the place of Suqyd 
(putting them into the mud while he was muhrim) 


The athdr refers to Caliph "Umar removing bugs from his camel while 
on pilgrimage, Given the existence of camels in Ar 
established practice of undertaking pilg 


and the well 
pages, there can be little diffi 
culty here, There seems to be only one objection: Schacht might be si 
that two students of Malik, Yabya b. Yabi 
both transmitted 
recording the isn 
respectively 


aying 
and Muhammad al-Shaibink 
om Malik the same duhdr but were very ca 
d. The following are the isndds of Yabya and Sh. 


ss in 
i. 


Yabya’s version; Malik - Yabya b. S 
Rabi'a~"Um 


id - Muhammad b, Ibrahim 


Shaibani's version: Malik ~ Abdallah b, ‘Umar — Muhammad b. Ibra- 
him - Rabi'a - "Umar 
One of Milik’s students names Yahya as Malik’s 


authority, while 
another names ‘Abdallah b, 


Umar. Schacht calls this careless putting 
together of the isnad, We may just as easily assume that Malik heard this 


“ Muw. Shaib, p. 207 
© Mugannaf, vol. 4. p. ASO, 
Ibid. p, 449, 
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thar from two of his teachers, The evidence of two of Malik’s contempor 
aries, Ibn "Uyaynah (107-198 A.H.) and ‘Abdar Razziq al-San’ani (126 
211 A.H.), tends to support this point 

Ibn “Uyayna transmitted this same dthar from Yahya b. Sa'id 
Mubammad b. Ibrahim ~ Rabr'a ~ ‘Umar,*” while “Abdar Razzaq trans. 
mitted from "Abdallah b. "Umar — Muhammad b, Ibrahim — Rabi'a 
‘Umar.* This makes it quite clear that neither Shaibani, nor Yahya can 
be blamed for changing the names of the authority of Malik. There were 
in fact, two. One belonged to Iraqi school of law and lived in Kafa, while 
the other was from Ahi al-Hadith and belonged to Yemen. Clearly, Malik 
learned these athdr from both authoriti 
This 


hardly be blamed for carele: 


sometimes naming one and 


sometimes anothe miss of 


ay be 


im in the eyes of future 
¥8—at least he has let 
us know two of his sources. But if Schacht continues to insist on careless 
ness, then he has to solve the riddle of probability of how 
Abdur Ra 
authority qu 


scholars, but he ¢ 


Yemenite 
j, carelessly put together an isndd that coincides with the 
fed by an early careless scholar of Iraq 


ExampLe 5: YAHYAB. SA‘ID AND RABI‘A 


Rabi'a b. Abd ‘Abdar Rabmdn, was one of the most famous scholars in 
Medina known as Rabi'a al-Rai’. He died in 136 A.41..*! thus he and 
Yabya could e: 


y have been part of the same learning circle for 
They could both have heard this farwd from Mubi 
one could have transmitted it to the other. Let us examine the text for any 


0 yours, 
mmad b. Ibrahim, or 


problems of content 


Pp cp Aa me in oe Dees ) 
et need Ato fed ' 
CTOTIY pS) e apdetne gly Sill 
IB oe wet ye at oe De lo Rey ale oe hae ’ 
TTA NYE Pett Uys Bat. SIN Gti Sed 


Here is the transl: 
1. Malik — Yahya -Mubammad said that “agiqa [sacrificing an animal 


jon 


* Mucyannaf, oh iv, p. 480. 
% tid. , p49. 
© Bho Hajar, Tagrib, vol. 1p. 247 

Non Hajar, Tag ». as 


upon the birth of a baby] is desirable, even if one may sacrifice a 
sparrow 

2, Malik—Rabi'a~ Muhammad: He heard his 
desirable, even if one may sac 

3. Malik speaking about ‘agiga sa 
is that anyone who offers ‘agiga should sacrifice a sheep on behalf of 


ather saying, “Agiqais 


.¢ a sparrow 
d: “Our 


pinion in the case of ‘agiga 


his bi 


by, one sheep for the boy or the girl. The "agiga is not 
compulsory, but to act accordingly is preferable [mustahabb] 
This is like the sacrifice of Hajj and Udhiya; therefore, any animal 
which has a defect is not acceptable. However, Shaibini did not 
record this statement 


There can be no confusion here. Mubamp 


nad b, Ibrahim gives his own or 
his father’s opinion regarding ‘agiga. The one objection that might be 
raised is that Shafi" traces the fanwd back from Malik through Yabya and 
Muhammad b, Ibrihim, while Yabya’s version of the Muwayfa’ shows it 
coming through Rabi 


4, and Shaibini omits it totally. This is the same 
second example above, and can be met with the 
same argument: that there is every likelihood that Malik heard the fatwa 
from two sources. Supp 


kind of problem as in 


sition is not a sufficient basis to prove otherwise 
In any event, we should ask ourselves why later scholars would have 
wanted to invent an isndd for this faa, Being the wording of Successors, 


it has no weight in Shafi''s eyes, and, moreover, it embodies an idea that 
both Malik and Shafi'i rejected. 


EXAMPLE 6; MUHAMMAD B. ‘AMR B. HAZM AND ABU BAKR 
(B.‘AmR) B. HAzM 


The problem under discussion concerns praying in a single cloth, Malik 
brought forward the following evidence 


The practice of the Prophet narra 


1 ed by two Companions. 
2. A saying of the Prophet to this effect, 

3. The practice of two Companions, Abd Hu: 

4. The practice of Mubammad b, ‘Amr b, Hazm 


a and Jabair 


However, Shafi'i reported the same practice but on the auth 
ie Same practice but on the authority of Abi 
Bakr b. Hazm tees 
Nn SU cab dh fas OS al pie oy Ss ie dae oe EL sl 
CATV EVEN). Se plone cas as + Sts 


Rabi'a reported about Abd Bakr b. Hazm that he used to pray in a shirt 


2% Umum,, vot. 7, p.202 
% Muw...vol, 3. p. 98, 


% Tid. p. 98-98, 
3 Muw. Shaib, p. 225-226, 
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[qamis]. [The Medinese protagonist says]: “I say that we dislike it 
He inquired: "Why do you dislike that which was liked by Abd Bakr?” 


The version of Shafi'Tis most probably correct. Abd Bakr b. Hazm died 
in 117 or 110 A.#_ orthereabouts™ and Muhammad b. ‘Amrb. Hazm died 
in 63 A.H27 The nickname [kunya] of Abi Bakr was Abi Mubammad;** 
there may have been an Abd Muhammad b. ‘Amr b, Hazm, and some 
scribe may have made a mistake in copying. As Shiifi''s version is correct 
the mistake might well have been committed by the student of Malik 

Schacht might say that his point is valid after all. But 
that he or any other scholar is infallible. Indeed, Schacht makes the same 
sort of mistake in this case. The full name of Abi Bakr b. Hazm is Aba 
Bakr b. Muhammad b. ‘Amr b. Hazm™ and not Abi Bakr b. ‘Amr b. 
Hazm as given by Schacht. 

These six examples do not prove that isnads were put together careless 
ly and in an arbitrary manner. In fact, if we adopt Schacht’s view that 
isndds were fabricated in the second century, we may find ourselves 
surprised that scholars widely scattered throughout the Islamic world 
were able to reach so much agreement on the isndds they created. 
Wit 
able, if not impossible. Moreover, since we have shown that the alterna: 


scholar believes 


gut modem methods of communication this would seem improb- 


live narrators were historica 
source, the existence of alternatives would be evidence of great care, 
rather than carelessness, among the second-century scholars who “cre 

red to estab 


y capable of having learned from the same 


ated" isndds. Considerable research would have been req) 
lish that the altern 


ives in question were feasible. That is, the existence 
of alternatives serves to vindicate the traditional view, rather than to 
threaten it, Schacht’s only justifiable complaint might be the omission of 
some of the authorities and the mentioning of only some of them. 


General Uncertainty 

Schacht quotes four more examples of what he calls “the general uncer- 
tainty and arbitrary character of isndds," Let us examine 

examples in turn to determine what constitutes this uncertainty and 


arbitrary character 


EXAMPLE 1 
Schacht cites two stories about a mudabbar® slave, each with a different 
isnad: 


S Taha, xii. 39 
% Tagrib, i, 195 

* Tad. ii, 24, 

% See Tahd., xi, 38 

© Origins. p. 164 

‘81 A slave to whom freedom has been promised on the master’s death 


1. Hafsa ave who had bewitched her. Malik 
Mubammad b. ‘Abdalrahman b. Sa'd b. ‘Zurara = Hafsa 
bar stave who had bewitched her. Malik— Abul 


2. *A’isha sold am 


Rijal Muhammad b. ‘Abdalrahm: tha] his mother 
A‘isha 

Schacht maintains that these are two version: same tale: One of 
these versions is modeled on the other, and neither can be regarded as 
historical. It is obvious that the story was put into circulation in the 
generation preceding Malik on the fictitious authority of one Muham 
b. ‘Abdalrahman, and this name was completed in such a way as to refer 
to two different persons in the two Versions, it is at least doubtful whether 
Malik met either of them. 

It is difficult to see on what grounds Schacht make assertion. The 
two stories are fundamentally different, in the people concerned (Hafsa 
and ‘A ’isha) and in the fate of the slaves: one was killed and the other was 
sold. His contention that neither version is historical needs support to be 
accepted. We know that our forebears believed in witchcraft — many 
people still do ~ so actions of this type might well have been common- 


place. The infectiousness of witchcraft hysteria is well documented (see 
for example, the articles on Salem, Massachusetts and witcher 


in the 


Encyclopaedia Britannica) so it is more than likely that there would have 
been more than one instance of persecution 

As for the isndd itself, it is Schacht’s stance always to be suspicious if he 
finds two people bearing the same name. A quick reference to the 


of any Wes 


reople with identical names 


telephone director 
of this stance, A) 


name fictitious? In sum, the example gives no basis for a charge of 


#0 city is enough to show the illogicality 


only slight variations in 


uncertainty 


Moreover, there are scores of scholars 


{the early second century who 
transmitted traditions from these two authorities and differentiated be 
tween them.* One of them, Mubammad b, ‘Abdur Rabmin b, ‘Abdul: 
Jah, was appointed 


wernor of Yamdma by “Umar b. "Abdul ‘aziz @ and 
died in 124 A.M. The second one is Muhammad Abd Rijal, the date of 
whose death is not mentioned, As Malik explicitly confirms that he 
learned from him personally," there 


no reason to suspect Miilik’s 
statement. Since all these three belonged to Medina 


possibility that they met each other 


there was every 


8 Muw, bv. .49, 
© Muw, Shaib. 399, Tr 11,93 
* Origins, p, 168, Schacht esr 
rected 

4 See Tahd,, vol. ix, pp. 289, 295 
* Ibid. p. 298, 

© Muw. Shaib. pp. 29-300 
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ly writes JAriya instead of Hiitha, which J have 


EXAMPLE 2 
Asa further example of uncertainty, Schacht cites: 


A tradition in Mus. 1,371 reads: Malik ~ Hishiim his father “Ura —‘Umar 
prostrated himself [on a certai i}, and the f 

prostrated themselves together with him. AsUrwa was born in the caliphate 
of ted! [mungati'). Bukbiri has a dif 

uninterrupted isndd. But old copies of the Muwarfa’ have ‘and we did it 
together with him,’ which is impossible in the mouth of Urwa. This of course 
is the original text of the Muwarta’, The same words occur in the text of a 
different tradition from the Prophet on the authority of AbG Huraira, This 
the f nf the text of the tradition came first, the isndd 


.d arbitrarily and improved and extended backwards later 


necasion which is describ ople 


in, this isndd is “interra 


shows t mulati 


was adde 


It shows nothing of the sort. Ma'mar (95 ~ 153 A.11.), who died some 26 
years before Malik, quoted the same athar as follows 
piel Diape  o lS as los tye op pls ps Die 


OS Ble WW Sa pdt SU Ug Gt Lad Nes mee 

lems fy al a os TY le GS Uo a Le 
A-Razziq~Ma'mar— Hishim - his father “Urwa: "Umar recited a verse on 
the pulpit which contained sajda {prostration}, then he came down and 
prostrated, and the people prostrated together with him. When he recited 
the same siira on the next Friday [prayer] and was about 10 reach the point of 
sajda, the people prepared themselves to prostrate, ‘Umar said, "It is not 
obligatory upon us to prostrate except if we wish”: then he recited it and did 


not prostrate 


If one compares this with the printed text of the Muwasta’ of Imam 
Milik, one finds almost the same thing 


his father ‘Urwa: ‘Umar recited a verse contain 


Miilik = Hisham 
1¢ pulpit on Friday, then be came down and pro 


while he was on 
The people prostrated together with him, He recited the same verse an the 
occasion of the next Friday [prayer]. People prepared themselves to prow 
trate, then he said: ““Take it easy, Allah did not make it obligatory upon us 
‘except if we wish to we can do it. Then he did not prostrate and forbade them 


from prostration 


That the hadith was transmitted by Milik’s colleague Ma'mar is almost 


% Origins. p. 164 
© Mugannaf, vol 


3.p.3e 
> Muw,..Qur‘an, p16 
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identical with the printed text ik is enough proof that what was 
ound in some copies of the latter is a late discrepancy. Schacht may not 
accept this, claiming that Ma‘mar was older than Malik s recording 
Jid not invalidate Malik’s recording. We also find that two of Malik’s 
students, Shaibani (d. 189 AH.) and Qa‘nabi (d. 221 Ait), recorded 
almost the same text, Shaibini’s version is given 
pls Ol paca doy old Lal ai, LE OF Y 2 dt ot SL 

Mubammad b. Hasan said: We learned that ‘Umar b. Khaqyib recited 
prostrated taining sajda on the pulpit on F He came di 

f ated and they prostrated together. He fecited it on the next 

E The people prepared then to pr Then "Umar said. 

Take it easy, Allah has not made it obliga n YOU. except if we wish 


why 

Abdi Bakr ~ Ishig ~ Qu’nabi ~ Malik ~ Hisham ~ his father “Urwa: “Umar b 
Khattib recited verse containing sajda while he was on the pulpit on Friday 
then he came down, and prostrated, and the people prostrated with him 
jogether, Then he recited the n the next Friday, They were about tc 
prostrate. He said, ‘Take it easy. Allah did not make it obligatory upon « 
except if we wish.’ Then he recited it and did not prostrate, and forbade 


from prostraton 


Thus the recording of the authorities older than Malik and the record 
ings of Malik's students tally with the printed text, which is more than 
enough proof of a later discrepancy. However, Schacht had no basis for 
believing that this “of course" is the original text of the Muwatt 1 


fo 
Moreover, th 
most famous commentator on the Muwaqta', Ibn ‘Abd al-Barr (d. 463 
AH.), makes no mention of itin the versions of the Muwatta' he used, Nor 
is there any reference to “old copies” in the text and commentary of 
Zurqani, from which Schacht took his quotation, 

Here is the text 


believe he did not see a copy written by Malik himself 


Al: Hua, |, 28 
nabl, Muwatia’, p. 146, 
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‘Umar b. Khajtib res while he was on the pulpit. He came down 


and prostrated, and -ople prostrated with him together . . . This is the 
correct version which has been transmitted by Abi ‘Amr, although in some 
copies it appears as "We prostrated with him . . . Then he recited it on the 
next Friday. The p became prepared for prostration, upon which he 


said, “Take it easy Then he did not prostrate and forbade them from 


prostration, 


Zurg 


appears as ‘wa sajadna ma’ahu ( sa Uns ) 


ni says that this is the correct version, although in some copies it 


Every Arabist would reach the conclusion that it is a scribe’s mistake 
dropping asinglelettersin |» from 4m was sufficient to make all 
ions. H 


ave used the first-person personal pronoun plural number 


al text, as assumed by Schacht, then 


these ver Jit been the orig 


Urwa would 
and the structure of the whole of the next sentence would have been 


api lg 


ly unaceept 


This is another proof th: 
abt on 


slater discrepancy. Itis cl 


able to cast isnad of Bukhari on the basis of a discrepancy 


that occurred in a later text 


EXAMPLE 3 


Schacht tries to give the 
two ahddith on this subject 


on that various isndds were concocted for 


press 


The Iragian doctrine which extends the right of pre-emption to a neighbour 
maxims: “the neighbour is entithed to the benefit of 
his promimity” (a/-jar ahagq bi-sagbih), and “the neighbour of the house 

entitled to the house of the neighbour" (jar aldar ahagq bi-dar al-jar), The 
first has the isndd "Amb. Sharid ~ Aba Rafi’ - the Prophet (Tr. 1, 49; Ih. 


ts expressed in two leg: 


260), the second the and Qatdda ~ Hasan Bayri ~ Samura ~ the Prophet 
(Ibn Hanbal, ¥, 8 and often; thn Qutaiba, 287). But the second was also 
provided with an alternative form of the isnad of the first: “Amr b, Shu'aib 


Shatid - the Prophet (Ibn Hanbal, iv, 388),”* 


This hypothesis can be refuted by reference to contemporary sources 
The version ‘Amr b, Shu‘aib ~ "Amr b, Sharid ~ Sharid ~ the Prophet is 
recorded by Abi Yasuf in his work the (khilaf Abi Hanifa wa Ibn Abi 


Muw, vot. pF 
> Origins, pp. 164-165, 
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Laila.”* This work probably belongs to the first half of the second century 
some one hundred years before Ibn Hanbal, and by Shaibani”* proving 
clearly that the hadith was not “provided with an alternative form of the 
isnad” in the time of Ibn Hanbal or Shafi'. However, it ought to be noted 
hat the last quotation of Schacht (from Ibn Hanbal 
‘Amr b, Shu’aib did not transmit directly from Sharid but fi 
Sharid, and this name was dropped either in pri 


v, 388) is misprinted, 


n'Amr b 


anscribing 


The same hadith is printed on the next page ¢ 10k (p. 389) 
where the correct version is given, 
We may assume, then, that the second hadith was transmitted by both 


fb. Shu'aib should have 
should have heard it from 
ming that if the name 
on a subject, the é 
were forged, Schacht demonstrates a surprising lack of understanding 


Sharid and Samura. Is it inconceivable that ‘Am 
heard it from ‘Amr b. Sharid? Or that Q: 
both Hasan Bagri and ‘Amr b. Shu'aib? In assu 


scholar occurs several times in different ahadt 


the techniques of early Islamic scholars in using isndd. Typically, in 


teaching and learning, the carly scholars preferred to refer to isndds 


rather than books.”” It a scholar were collecting material on a given 
subject, he would quote the isndds of the ahadith available to him; thu 
for later authoritics using his material he would become part of the tsndd 


His appearance in several different chains would mean only that he h 
gathered extensive material on the subject 


To demonstrate the fallacy inherent in Schacht's assumption, let us 


J 


gine that Malik’s Muwata’ was one of the many earlier source books 


that were lost. We would then find the Muwarta’ material scattered 
throughout the classical collections, with isndds passing through Malik 
Schacht’s argument would lead us to the view that all these snd 


forgeries. Moreover, the fact that mistakes are made does not invalidate 
the material in question, We know, for example, that there are some 
200,000 differences and variations in existing Greek Bibles™ and the 
same is true of many famous literary masterpieces. So even if mist 
isndds and ahddith exist, Schacht has produced no evidence th 
cause us to 


would 


pugn the good faith of the majority of transmitters or 
abandon the hadith literature 


Gradual Improvement of Isnads 

One of Schacht’s central contentions is that isndds were gradually “im: 
Proved" by forgery and fabrication, early incomplete ésndds being com. 
pleted by the time of the classical collections. In his own words: 


® Edited by Abul Wafi al-Afghinl (Cairo, 1357), p. 9 
™ Muv. Shaib, 305 

7 See Studies, pp. 293-30, 

™ See P_ Auvray and A. Barveg, Mniroduc 
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le Bible, p. 111 


The gradual improvement of isnads goes parallel with, and is partly indi 
tinguishable from, the material growth of traditions which we have discussed 
in the preceding chapters; the backward growth of isndds in particular is 
‘identical with the projection of doctrines back to higher authorities. Gener. 
ally speaking, we can say that the most perfect and complete isnads are the 
latest. Asis the case with the growth of traditions, the improvement of isndds 
extends well into the literary period . . . The Muhammadan scholars chose 
to take notice of one particular kind of interference with isndds, the ‘adits 
‘we saw that Shifi' disapproved of it, but minimized its occurrence.” 


In support of this point, Schacht presents seven cases which will be 
discussed in detail below 
‘The general remarks of Schacht: 


Athar A.Y.: The editor has collected in the Commentary the parallels in the 
classical and other collections; a comparison shows the extent of the pr 
sive completion, improvement, and backward growth of isndds. 


Most of the Orientalists’ misconceptions may be attributed to their 
choice of the wrong materials for the study of isndd. They use sfrah and 
hadith-Figh literature instead of pure hadith literature, ignoring the 
different nature of these books. This is rather like using science fiction 
works to learn about physics and chemistry — one may learn something of 
value, but the knowledge will inevitably be incomplete. 

The early lawyers mention the importance of isndds time after time, but 
they also state explicitly that, for the sake of brevity, they chose not to 
quote all the authorities and sources available to them. Their main 
concern was the legal point at issue and we can easily see that they would 
feel justified in not quoting isndds, particularly if the hadith in question 
was well known among the scholars, We find Ab0 Yasuf, for example, 
saying that considerations of brevity prevented him from recording all the 
ahadith and isndds at bis command." Even Shafi'l remarks in places that 
he has heard unbroken isndds for the ahadith he quotes, but cannot 
remember them at the time." 

‘We must accept, first, that these scholars’ knowledge was partial, and, 
second, that they omit in their works many details that were known to 
them. The following phenomena are common in hadith-Figh literature as 
will be clear in the light of the Appendix I 

Omitting the isndd entirely where other sources prove they knew it 

Quoting only partial isndds — citing either the immediate and highest 
authority, or various authorities at different points - where other sources 
prove they knew it in full 


™ Origins, p. 165 

% Origins, p- 165. 

# See Auza’y,p. 38. 

© See Umm, vii. 311; ar-Risdlah, 405; and Majid Khadduri, fslamic Jurisprudence (Balti 


more, 1961), p. 254 
ce 183 


Mentioning only one channel of isndd from several available te 

Using the expression “from a man” ( Je) .¢ ) or “from a reliable 
man” (i se ) when the authority in question is elsewhere cited by 
name ; 

Appendix | gives examples of these patterns of fsndid uw the 
works of Ibn Ishaq, Malik, Aba Yasuf, Shaibani, and Shafi'i, quoting 
references to the sources that prove th know the details they 
omitted. In the following paragraphs 1 shall confine myself to specific 
comments on the invalidity of the examples Schacht himself has chosen to 


mented in the previous chapter 


prove" this highly dubious point, I con 


‘on the fallacy inherent in th s should be borne in 


mind throughout the discussi 


EXampte | 


Muw, Ui 172and Muw. Shaib, N64; Malik ~ Zabri ~ Ton Musaiyi and Abd 


Salama ~ Prophet; this tradition is mursal, Shafi" [kh 258 f.] has the same 
but knows it also with the full isndds Zuri ~ Abd Salama —Jabir ~ Prophet, 
1nd Iba Jura) AbulsZubair » Jabir = Pr According to Comm. Muw 
Shaib., Ubn Mijashin, Abd ‘Agim Nabil and Ibn Wahb give it with a full 
through Abd Huraira instead of Jibir, and so it occurs in Tah, i 
“Agim Nabil ~ Malik ~ Zuhel ~ Ibn Musaiyit and AbG Salama 


Ab Huraira ~ Prophet. But Tabdwi remarks that the most reliable of 
Malik’s co 
imperfect ésndd, that is, mursal 


jons, including Qa’nabi and thn Wahb, relate it with an 


on his misunderstanding of the 
he A 


Schacht’s comment on the isndd is base¢ 
text of Tabiwi, He speaks here only 


ith Iransmitted by the 
through other channels. 


students of Malik, and not of ahddith comie 
Some of MAlik’s students transmitted it with full isndds, but the more 
famous among them that 
no other hadith with different isndds existed, After recording the hadith 
through Malik, Shaibani specifically says: 


nsmitted it as mungat!’.™ This does not my 


Hake A, ale yale Nn Gp Sale a 


py le all fal wll a 


ad oe Geb ly Ah yp tasty 


There are many different ahddith related on the subject. . on the authority 
of the Prophet. 


In the light of this statement, it is clear that he is quoting only from a 
portion of the hadith available. As Schacht points out, Shafi't(/kh. 258 f,) 
has the same hadith with two separate full isndds. That these were not 


© Origins, pp, 165-166 

M Tabiwi, Ma'dni al-Athar, i, 265. Mungatt” means that the lsnid is broken 2 one of the 
transmitters has been dropped and nat menboned 
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recorded by Malik is not sufficient proof that they did not exist at the 
time. We have positive proof that the custom was to record some of the 


isndds, while leaving others 


Exampe2 


Muw. iv. 35 and Muw, Shaib. 239: Malik - Zu 
this tradi 


i — Ibn Musaiyib ~ Prophet 
on is mursal, Shafi'i (Tr. VIM, 14) has it with a complete inndd 
through “a reliable man’ [identified by Rab’ as Yabya b. Hassin]—Laith b. 
Sa’d ~ Zuhri - Ibn Musaiyib ~ AbG Huraira - Prophet. The of Abii 
Huraira was inserted in the period between M3lik and Shifi'i and taken from 
the ésndd of « parallel version with a sensibly different text (Muw, and Muw 


Shaib,, loc. cit.). In the same context, Shifi'l records the doubts of some 
Medinese regarding isndds in general." 


First, there is a mistake in the reference at the boginning, which should 
read Muw. Shaib. 293. 

Second, Schacht's ading. There are two ahadith on 
the subject recorded by Malik and Shaibani, one with mursal isndd and 
the other with complete isndd, both concerning the decree of the Prophet 
to pay wergeld in certain cases, One is Malik ~ Ibn Shihab ~ Ibn al 
Musayyaby— the Prophet; the other is Malik ~ Ibn Shihab [al-Zuhri] ~ Abo 
Salama — Abd Huraira — the Prophet. Both Malik and Shaibiint therefore 
knew the hadith with full as well as incomplete isndd."* 

The third point which needs to be raised is that the sut tter of the 
hadith recorded by Shafi’ with full isndd is not the same as that of the 
hadith recorded by Malik with incomplete isndd, ‘The first hadith says 
(4 gu J Geb! J gai)”. « . he handed down a ruling regarding the fetus in 
its mother’s womb while the second one says (3litdl Je cash’ gid) 

he handed down a ruling in which he required the tfibal unit [of 
the defendant] to pay the wergeld for the fetus. The first hadith 
concerns wergeld while the second speaks about the parties or people who 
have to pay it ~ two quite different hadith on two quite different matters 
Scholars are unanimous on the first, but differ about the second. Schacht 
prefers to consider them parallel versions with sensibly different texts 
which must cast dodbts on his understanding of the Arabic text. Moreov: 
er, his comment that some Medinese expressed doubt regarding isndds in 
general is based on a misunderstanding of Shafi'r’s statement and style. 
AS the second hadith recorded by Shifil was not accepted by the 
Medinese, Shafi's was refuting — as a lawyer ~ all the reasons that might 


fatement is mish 


% See examples off careless naming cited in examples 21-24 in Chapter Seven and under the 
heading “Beginning and Development of the saad System” in this chupter 
© Origins, p. 166. 


& Muw. iv, 35 (p. 855 in Fu'Bd's edition), Musw, Shaib 293. 


cause the rejection of the hadith; but no real doubt was being expressed 
by any party. 


EXAMPLE 3 
Muw. iv. 44: Yaby& b. Sa‘Id - “Amr, b, Shu’aib ~ ‘Umar gives a decision, 
referring to an inconclusive statement of the Prophet. Ibn Maja [Abwab 
al-fard’id, Bab mirath al-gatil], however, has a tradition with the isnad 


Mubammad b. Sa‘id or ‘Umar b. Sa'id ~ ‘Amr b. Shu‘aib — his father 
[Shu'aib b, Mubammad] — his grandfather "Abdallah b. “Ams — Prophet: 
wordy, explicit statement, part of a composite speech.” 


Schacht should have been aware that early scholars themselves re 
jected the hadith recorded by Ibn Majah as spurious because the narra- 
tor, Muhammad b, Sa’ld al-Shami, was notorious for fabricating hadith.” 
This example proves how careful scholars were in eliminating false tradi 
tions, and, therefore, works against Schacht's case rather than for it. 


EXAMPLE 4 


Ris. 45: ShAfi'i does not remember whether having heard a certain tradition 
with a reliable isndd and doubts whether itis well authenticated. But it exists 
in Bukhiiri and Muslim with a first class isndd [see ed. Shakir, p. 315). 


But Shafi" explicitly says: 


All the traditions that I have cited [above] in an interrupted fashion were 
[originally] heard by me as uninterrupted, of are well-known traditions 
related by many people transmitting them from scholars who were ac 
quainted with them through common knowledge; but f did not want to cite 
traditions that had not fully memorized, nor did I have access to some of my 
‘books which I had Jost {to verify them]; but I have verified the accuracy of 
what I memorized by checking it with the knowledge of scholars, and I have 
summarized it fearing that this book might become too long. I have, how. 
ever, cited what might be sufficient without going into every aspect of itin an 
exhaustive fashion. ® 


In anather place he says: “We know of no one who possesses know. 
ledge of all the sunnas without failing to have a portion of it. So if the 
knowledge of all scholars is gathered, the entire sunna would be known, 
[However], if the knowledge of each scholar is taken separately, each 
might be found lacking in some portion of it." 

When Shafi‘ himself admits that no one has knowledge of all hadith, 
how can one cast doubt on a hadith because Shafi’ is ignorant of it? 


© Origins, p. 166 
™ See any biographical work of Muhaddithin, for example, Tagrtb, i, 164, 
% Origins, p_166, 

™ Khadduhe, Risa, p, 265 (italics mine). 
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Moreover, the hadith was recorded with full isndd by two scholars who 
were earlier than Shafi': the Ibadi scholar Rabi’ with the genuine isnad 
Abi “Ubaidah —Jabair b. Zaid — Aba Sa‘id Khudri — the Prophet™ and 
the Hanafi scholar Shaibani with the isndd Abj-Hanifa — Hammad — 
Ibrahim ~ Aba Sa‘id al-Khudri and Abd Hurairah - the Prophet. Thus it 
may be concluded that the hadith under discussion was well known with 
perfect isndds even during the childhood of Shafi 


EXAMPLES 


Ris, $9: Malik — Rabi'a ~ several scholars ~ “Umar; ShafiT states that this 
isndd is ‘interrupted’, But it has become complete in Ibn Hanbal, Bukhari 
and Muslim (see Zurgini, iv. 200 and ed. Shakir, p, 435).% 


The text of ShAfiT is: alate Lia JU Of . sf someone says that this is a 
mungati {meaning a hadith with imperfect isndd], Schacht did not read 
the text carefully enough. Shafi'i raised the issue but did not answer it; 
perhaps he forgot it or perhaps he was unsure and unwilling to commit 
himself. The real point is that this hadith is recorded by Ma'mar (96 ~ 153 
A), a contemporary of Malik who died a quarter of a century earlier 
than Malik. He gives it with the following complete isndd in his book 
Jami’ Ma'mar, which was published with the Musannaf of ‘Abdur Razziq 
al-San‘dni: Ma‘mar ~ Sa‘id al-Jurart = Aba Nadhrah ~ Abd Sa‘id al 
Khudri ~ AbO Masa ~ the Prophet.” Thus, the above-mentioned hadith 
was recorded with full isndd before the birth of Shafi‘ 


EXAMPLE 6 


Ris. 64: ShBG'I states that a tradition is mursal and generally not acted upon, 
implying that itis not confirmed by any version with a complete iendd. But 
appears with a different, full (andd in Ibn Hanbal (see ev. Shakir, p. 467) 
Thn Maja [see Graf, Wortelan, 63, 0. 1). 


Ithas been shown earlier in my work Studies in Early Hadith Literature 
that ""Muhaddithin used to judge every hadith on its own merits.” They 
would first consider the isndd, and would reject the hadith if the isnad 
were defective, without scrutinizing the subject matter; because accord: 
ing to their criteria a hadith cannot be authentic unless both its parts are 
perfect 

“This point is clearly made in Appendix III of Studies. Thisisa collection 
of ahddith transmitted by Bishr b. al-Husain on the authority of Zakariya 
b. ‘Adi from Anas b. Malik from the Prophet, which are called spurious, 
though about one quarter of the ahddith of this collection are found in 


™ ApRabt, Musnad (Damascus, 1388/1968), p. 151 
© M. Shaibani, al-Athir (Karachi, 0.d.), 734 
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tions, and are called authentic. The 
s that it is maintained that Zakariya did 
not hear all these ahddith from Anas, and they are falsely attributed to 


Bukhari’s and Muslim's $ shih 
only r 


ason for discarding -her 


him. 
The same is true in this example. The hadith to which Shafi‘t refers is 

weak and unacceptable. But the same statement of the Prophet was 

transmitted by other channels unknown to Shafi'l. Later scholars, while 

they rejected the hadith mentioned by Shafi'i, accepted the others, which 

re transmitted with a sound isndd 

Of the six examples which Schacht adduc 


radual 


s in support of thi 


ind four cases of full isndds being recorded 


a 


improvement of isndds, w 


ete ver 


before the 


th 


ing suspect ahadith, 


tial or incom 


n he quotes, one examy 


proves how diligent early scholars were in elimin: 


and another that shows the reluctance of scholars to cite an isndd unle 


they were certain of it 


Creation of Additional Authorities 


Another of Schacht's central theories is that new isndds and additis 


horities were created with the intention of confirming a doctrine by 
apparently independent evidence: “Parallel with the improvement and 
backward growth of isnd 


goes their spread, that is, the creation of 


additional authorities or 


ransmitters for the same doctrine or traditic 


The spread of isndds was intended to meet the objection which used to be 
made to ‘isolated’ traditions’. 


Much of his argument rests on the ¢ silentio thesis and his lack of 


understanding of the early scholars’ methods of using isndd — points which 
have already been commented on at length. His view is merely supposi 
tion and the ev 


ace he produces is inconclusive n be seen from 


looking at the examples he uses. 
EXAMPLE | 


Millik (Muw, ii, 54) refers, without ésndd, to the instructions on the zakd ta 


:h Umar gave in writing. The same instructions are projected back 
the Prophet, with isndds through ‘Umar and through other Companions, in 
Ton Hh 

oldest examples are two tradi 
dh 


al and the classical collections (see Zurqial, ad Joc.). The two 
ons in Tr. 1, 9 (b): the one Medinese 
ugh Ibn ‘Umar from the Prophet, with the added remark that ‘Umar 
instructed his agents to the same effect; the otf 


An eatliet form of traditional authority f 


et Iraqian, quoted above 


the identical Iraqian doctrine 
resented by a tradition through Ibrahim Nakhai from Iba Mas"td (Athar 
A.Y. 425; Athdr Shaib, 49); the tradition from "Aliin Tr, 17, 9(b) represents 


an unsuccessful primitive effort to systemat 


In a footnote he adds: This does not mean, of course, that the tariff of 
the zakat tax was not in fact fixed by "Umar, but this cannot be concluded 
from the traditions.” 

Earlier, he writes: 


Tr. 11,9 (b): ShAf' ~ Abd Kimil and others - Hammad b. Salama Basti 
Thumama ~ {of Basra] ~ his grandfather Anas bb. Malik ~ his father Milik 
gave him the copy of a decree of Aba Bake on the 2akar 
the ordinance of Allah and the sunna of the Prophet." A pi 
9 (¢) has: “Abd Bakr gave him the sunna in writing. This tradition can 
dated to the time of Hamméd b. Salama; the connexk 


said: "Thisis 


n between Hamm: 


and Thumima is very weak. 


To summarize his arguments: (1) Malik refers to the instruction given 
by "Umar regarding zakdt without isndd; (2) In fbn Hanbal and the 
classical collections it was improved upon in two ways: (a) projected back 


to the Prophet and (b) the isndd was completed 


To refute these arguments it is sufficient to refer to Aba Yasuf, who 


recorded this hadith thre 


Zuhei ~ Slim = tba "Umar =the Pr 
zakat, which was followed by Aba Bakr an 


phet. The Prophet dictated 
hen “Umar, 


As far as the hadith of Thumima is concerned, he says that Anas 
handed him the document which was written by Aba Bakr for him. This 
und isndd, but it is not accepted by Schacht 
mah (d. 167 
it can be so dated: then surely Schacht should 


hadith has complete and 
who thinks that it can be dated to the time of Hammad b, Sa 
A.11). But suppose tha 
ve mentioned that in the first half of the second century this tariff was 
attributed to the Prophet instead of "projecting forward" one hundred 


years to the time of Ibn Hanbal and later. 
nd statement contains mistakes. For exam: 
ple, the isndd is: Hammad —Thumama -Anas— Aba Bakr, while Schacht 
has it: Thumima = his grandfather Anas b. Malik ~ his father Malik, 
which is totally wrong. He further states that the connection betw 
Hammad and Thumima is very weak ~ against the statements of 
biographers.) 

It is generous of Schacht to grant that "Umar fixed the zakar tariff. The 
Qur'din, however, demands it hundreds of times, and itis therefore more 
rational to suppose - without even looking to traditions which claim that 
was fixed by the Prophet ~ that it must have been carried out in the time of 
the Prophet and must have been fixed by him. This is, however, men 
tioned in hadith literature and other works. 


Moreover, his translation 


© dem, 0.3 
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EXAMPLE 2 


Schacht cites this as an example 
meet objections to isolated tra 


of the creation of additional authorities to 


itions 


Malik’s tradition on the khiydr al-majlis, with the iandd Nafi' ~ Ibn ‘Umar 
Prophet, must be later than the doctrin 
the Medinese and the 


the contrary which is common to 
jans (Muw. ili. 136; Muw, Shoib, 338). The 
classical collections (quoted in Zurgint, iil. 136) have additional ismads 


some of which eliminate Nafi’ and branch off directly from Ibn “Umar, or 


even eliminate Ibn ‘Umar and wother 


go back to the Prophet through 


Companion, These are certainly later developments, 


This statement should be considered to, 
by Schacht to the same hadith 


ther with an earlier reference 


The khiyar abmajlis is enj 


"ned in a tradition expressing a legal maxim 
have 
the right of option as long as they have not separated’ (Muw, and Muw 
Shaib., loc. cit; Tr. IM, 47). This is certainly later than °A(a’ and must hi 
been put into circulation by Nafi' or someone who used his 
states that there is no such practice. . 


Milik - Nafi’ ~ Ibn “Umar - the Prophet said: "The two parties to a 


not 
common in Medina and Iraq, The following authorities all held the same 
view 


Let us first clear up the mistakes of fact. The opposing doctrine wa 


Medina: bn "Umar, Ibn al-Mi 
Mecea: ‘Aya’ and Ibn Aba Mul 


ayyab, al-Zuhri, Ibn Abd Zinkd.1* 


Iraq Shuraib and Sha'bi.19 
Basra: —_1bn Sirin,'"" 

Syria: Al-Auzii'i."" 

Egypt. AL-Laith b, Sa'd.1 
Yemen: Ti'tss."'* 


The only views that are at all contrary are those of Rabi'a {Medina} in 
one of the opinions ascribed to him, and Ibrithim al-Nakha'i [Kafa}, who 
accepts the hadith but differs in his interpretation of it. Aba Hanifa 
(Muw, Shaib, 338) makes the same point. 

Miilik did not say there was no such maxim, There has been much 
discussion in explaining the wording of Malik. But it is quite clear that he 


W Onin, p. 167 
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does not deny khiyar majlis, because in the chapter on Khiydr majlis he 
quotes the hadith, and says: 


Pepe Vy ya te te 1 
“There is no limit known to us for the period of khiydr."" Had he denied 


Khiydr he would have said: jaa «le _-) "There is no such practice, ”!5 


The hadith was not necessarily put into circulation after the time of 
‘Ata’. Ibn Juraij records ‘Ata"’s statement that after completing the 
contract of sale, one should give the buyer the choice of either taking or 
Jeaving it. Tbn Juraij asked him whether it would be necessary to annul the 
contract if the buyer, having been given the option, took it and then 
regretted his choice before they separated. ‘Ata’ replied: “I do not think 
so if he has given him the choice after completing the transaction.""!"® This 
does not prove that ‘Ata’ did not know the doctrine of khiyar majlis, 
merely that he interprets “separation” as closing of business on tha 
particular topic—a quite valid difference in interpretation, which does not 
challenge the authority of the document. Even if he did not know the 
doctrine, this is not conclusive proof that it did not exist. 

Now let us look at the evidence for the contention that Nafi 
someone using his name, put this hadith into circulation. Let us begin 
with the second assumption, that the originator might be someone using 
Nafi'’s name. The point has already been made that many books from the 
first and second centuries have been lost, but some early works do 
remain. This particular hadith, ot parts of it, is recorded through Nati’ by 
several scholars: ‘Ubaidullah b. ‘Umar (d. 145 A.4.);!7 Ibrahim b. Tab: 
man of Khuriisin (d, 163 4.11.) through Miisi b, 'Uqba of Madina (4. 141 
A.M4);!"* Ayyab al-Sakhtiyani of Basra (d. 131 4.14.);!!° and Juwairiyi b. 
‘Asma’ of Basta (d. 177 A.H.)! Some of these explicitly said that they 
read the hadith to Naff’ or heard it from him. We can, I think, assume that 
these students knew their teacher, Therefore, Nifi' must have transmit 
ted it himself. Moreover, the same hadith was transmitted through other 
students of Ibn "Umar." 

‘What evidence is there for the alleged creation of additional author 
ities? Let us review our findings, First prior to Malik we have seen five 
isndds from Nafi' in books older than Milik’s, There are three other 
sources prior to Malik through different Companions: (a) Samura, 


108 For detail see Abad Noor Saif, “Amal ANI al-Madina, Master's Thesis, Sharih Col 
lege, Mecca, pp. 229-241 
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(b) through “Ali, as recorded in a Zaidite book,!2 and (c) through Ibn 

Abbas, as recorded in an Ibadite book. 

Before Shafi’, Ibn “Uyayn orded two other v 
ind ‘Abdullah b, Dinar from Ibn ‘Umar 
the I th 
from Ibn ‘Umar, Hakim b. Hizim, Aba Barzah, and Samura. All these 


ions through Naf’ 


i'7, who died a hundred 


years before authors of classical collections, recorded this ha 


ahadith were transmitted on thi Prophet. If we add to 
these early recorded isndds, those of ‘All and vi-lbn ‘Abbas, it would 
make altogether six Companions 

Classical collections contain the hadith through Ibn ‘Umar, Hakim b. 
Hizim, ‘Abdallah b. ‘Ame, Aba Barzah, and Samura.25 Thus the classi 
al collections cite only one additional authority, ‘Abdullah b. “Amr, and 
do not record two authorities known prior to Malik, ‘Ali and Iba “Abbas. 
In view of these facts, one may say that the hadith was so widely diffused 
even prior to Malik, that there was hardly a need to create new authorities 
forit 
EXAMPLE 3 
Schacht’s third lengthy example deserves careful consideration. Rathe 
than quote, I shall summarize his argument. He is discussing the doctrine 
that the evidence of one witness confirmed by the oath of the plaintiff 
onstitutes legal proof. The essence of his argument is that the doctrine 
grew out of the current practice and that only later was it attributed ti 
authorities, I shall discuss each of his points in turn. 

(4) Taubab, Nimr, the judge of Egypt, gave judgment [115-120 41] 
according to this rule with no reference to a hadith. Schacht assumes that 


this means no hadith existed, In fact, Muslim judges and muftis seldom 
mentioned the basis of their judgment. ‘The most one can say is that 
Tauba did not mention the hadith. Since in this case he deviated from the 
normal practice of requiring two witnesses. it would be equally logical to 


‘maintain that he knew it. Moreover, we see that this hadi 
mal practice in Egypt, Laith b. Sad 


ejects it,?? which indicates that 


th does not 
f Egypt (94~ 175. 4.1) 


embody ne 


his practice was not commonly 
followed 


(b) Schacht claims that Medinese and Meccans held this doctrine in 
the middle of the second century, projecting it back to the old 


horities 
Aba Salama, Sulaimén b. Yasir, Umayyad Caliph ‘Umar b. “Abdul 
Aziz, ‘Abdul Malik, and Mu'Swiya. In 


according to opponents of 
the doctrine, the view was held in Me nde 0 


a in the middle of the first 


"2 Zaid b. ‘Ali, Musnad Zaid, (Beirut, 1966) p. 263 
"5 Rabi’, Musmad p. 152 
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century.!* Al-laith b. Sa'd says that when ‘Umar b, “Abdal ‘Aziz was the 
governor of Medina he used to judge according to this doctrine, but when 
he became Caliph in Syria he abandoned this doctrine. Ruzaiq b. Hukai 
wrote to him on this occasion, and "Umar b. “Abdal “Aziz replied that h 


judged according to the doctrine while in Medina, but found people in 


Syria following the other doctrine, so he now also required two 


witnesses. "2° It isnot the Medinese and Meccans who project the doctrine 


back to earlier authorities, in 


is case it is an opponent of the doctrine 
who would hardly fabricate a fared to reinforce the opposite opinion 
Similarly. it was Shaibini, another opponent of the doctrine, who traced 
it to Mu‘awiya and ‘Abdal Malik b. Marwan 

(c) Schacht believes that the Iragians claimed “correctly” that the 


doctrine was unknown to Zubsi, ‘Ay’, the old Medinese authorities, and 


ce by one scholar is not 


the first Caliphs. First, let us repeat that jgnot 
proof of nonexistence. We have already shown that it was an opponent of 
the doctrine who ascribed knowledge of it to the early Medinexe, Shaibé 
ni cites Zuhri and ‘Ata’ in support of his opposition to the doctrine. The 
evidence simply shows that they did not follow the doctrine = this could 
mean either that they did not know it or that they were not convinced of 
its provenance, This is not conclusive proof; we have to accept that 


research into isndds continued throughout the period and that doubt 


could properly exist until vatidity was finally proved. 

(d) According to Schacht 
their doctrines back to the Iraqian authorities, Shuraib, Sha'bi, ‘Abdallah 
b. "Utha b. Mas‘dd, and Zurdra b. ‘Auf, The writings of Shaibini and 
Laith show that this doctrine was held by Mu'awiya in Syria and by ‘Abdal 
Malik b. Marwin and "Umar b, ‘Abdal ‘Aziz in Medina, When they were 
Caliph and governor (20 ~ 100 .1L) they must have decided many cases 
on the basis of this doctrine, so that it might well have been known (0 
contemporary Iraqi scholars as well, Even “Umar b, ‘Abdal ‘Aziz wrote to 
‘Abdul Hamid b. “Abdurrahman at Kafa telling him to judge according to 
this doctrine. There is therefore no difficulty in believing that some 
and Sha'bi, who were judges appointed by 
rine: there seems to be no 


ter Medinese scholars falsely projected 


Iraqi scholars, such as Shu 
Umayy 
necessity to project it back. 

(e) Schacht maintains that several references to these old authorities 
describe the Medinese doctrine as sunna, In fact, only in the statement of 


might have held the same doc 


28 the Ma'in, Tarith, 1640; Shaibind, Mw. 361 
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Umar b. “Abdal "Aziz has the word sunna b 
Moreover, Schacht believes that su 
Our views on this have been stated in the discussions on sunna in 
Chapter 3. 

() Malik knew only one mursal hadith in support of Medinese doc- 
trine, We know Malik’s practice in quoting isndd."™ Since he justified 
doctrines with elaborate arguments, Schacht believes that he would have 
quoted any relevant hadith he had. This may well be so, but all we can say 
is that Malik did not disclose the extent of his knowledge. The elaborate 
argument is undertaken because the hadith is apparently in conflict with 
the Qur'an, which demands two witnesses, Malik was arguing this last 
point, so that he might have considered it unnecessary to produce further 
evidence from the traditions in favor of his viewpoint. Hc 
be reiterated that, ev 
conclusive proof tha 


en used in this context,133 
na always means the living tradition. 


ever, it must 
if he did not know it with full isndd, this is not 
it did not exist 


(g) Shafi'l refers to other ésndds and additional authorities in various 
places. Schacht considers this proof that the isndds were fabricated and 
Improved over time. Is this true? Some of the new evidence recorded by 
Shafi't is tound in the work of ‘Abdur Razziq al-San"Ani as quotations 
from the work of Ibn Juraij (80~ 150 A.11.), a scholar who was even older 
than Malik, The isndds are: 


Tbn Juraij ~ Ibn Aba Mulaikah ~*Algamah ~ Mu’ 
Tbn Juraij ~ Ibn Ab Mulaikah ~ Suhaib ~ Marw: 
Tbn Juraj ~"Amrb, Shu'aib ~ Aba Zindd — the Proph 
Waki’ — "Imran ~ Abi Mijlaz~Zurfirah b, Aba Awfa. 


Many isndds therefore existed before or at 
Thus there could have been no need in the cl 
additional authorities, 
Furthermore, the se¢ 
Schacht’s contention. Sch 


« during the time of Malik 
sical period to fabricate 


nce and timing of Shifi''s work contradict 
cht says: “In Mecca, the tradition was pro- 
vided with an uninterrupted isndd of Meccan authorities (/kh. 345): this 
Was the only additional version which Shafi‘i knew when he wrote Tr. If 
15, When he wrote /kh. 346, he knew a further version with a Medinese 
‘sndd, relating it from the Prophet on the authority of two Companions. 
In Umm, V1,273 ff, he quotes the following additional versions," 
Are we to assume that Shafi'i wrote sequential pages of /kh. several 


Umm, vi, 274 ~ 275 
™ See Appendix 1 
Susanna vil, 396 
9 Ibid. ih, 337 
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Mugannaf, vil, 337 
1° Origint, p16 
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months apart? Moreover, there is no evidence that the version quoted in 
Ih. 345 is the only version Shafi't knew when he wrote Tr. 111, 15, In fact. 
all the evidence points in the other direction. Shafi''s work al-Umum isin 
seven volumes, Tr. I/I, 15 forming part of the seventh volume. The 
seventh volume has only one hadith reference, while Volume VI gives 
nine references. This would be considered normal scholarly practice, 
particularly since early scholars frequently state that for reasons of brev: 
ity they do not give all ahddith in a particular subject 

(h) In the classical collections, according to Schacht, the isndd in favor 
of the Medinese doctrine is complete and widespread. In fact, the classi 
cal collections give three ahddith that were mentioned by Shafi‘i,"? the 
hadith of Ibn “Abbas,*! Abd Hurairah,!? and Muhammad b. ‘Ali? 
Two other ahddith, from Jabir and Zabib al-Anbari,!48 are considered 
weak by many scholars. Shafi'T may or may not have known them and 
they may not be valid, but this is not conclusive proof of a wholesale 
creation of additional authorities, as Schacht would have us believe 
Because there is no additional version and there were many ahadith, 
there could not be an objection that this was an isolated one. Since the 
earlier steps in his argument have been disproved, this minor anomaly is 
insufficient to bear the entire weight of his theory. 


EXAMPLE4 
Introducing this example, Schacht says: 


We sometimes find that isndds which consist of a rigid and formal chain of 
representatives of a school of law and project its doctrine back to some 
ancient authority, are duplicated by others which go back to the same 
authority by another way. This was intended ax a confirmation of the 
doctrine of the schoo! by seemingly independent evidence 

A Medinese example is: Iba “Uyaina ~ ‘Abdalrabmin b. Qasim — his 
father Osim b, Mubammad - the opinions of ‘Uthmn, Zaid b. Thabit and 
Marwan b. Hakam [7r. 111, 89 (a)]. The interruption in the isndd above 
‘Odsim was remedied, and ‘Abdalrabman b. Qtssim eliminated, in: Malik - 
Yabya b, Sa'id ~ Qiisim b. Mubammad = Furafiga b. “Umair ~ “Uthman 
(Muw, , 151). Finally there appeared: Malik ~ ‘Abdallah b, Abi Bakr ~ 
“Abdallah b. "Amir b. Rabi'a ~‘Uthmdn with a composite anecdote (Muw 
4,192), 


This implies that the first version was that of Ibn ‘Uyaina, and that this 
is the one which is defective in its isndd. This, however, is found in 


4 Umm, vi, 273-275, 

Mt Mu, 1712, A.D. 3607. 
61 Tir, 1348 

© Mu, tl, 182 

Tir, 134 

ME A.D, 3612 
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Shafi‘’s al-Umm, while the second and >m Malik’s 
Muwata’, which was compiled 4¢ s earlier than Shafi’. 
Are we to assume that Malik remedied’ 


committed’ 

More 
against them, "#7 He would be un 
doctrine he did not support. Ibn *Uyai 


er, Malik has two versions with complete isndd, and he 


‘ely to fabricate favor of a 


ther the 


Medinite school nor the Shifi'l school, In Schacht's term 
‘traditionist.’"!48 W 
either of them 


d he then be likely to fabricate a hadith to support 


EXAMPLE 5 


An Iragi example (Duplication of isndd to confirm the do 


schoo!) 
As a further example of the same point, Schacht say 

An Iragian example is: Abd Hanifa ~ Hamméd ~ tbribim Nakha't 
Alqama b. Qais and Aswad b, Yazid ~ Ibn Mas'td (Athar Shaib 
This became: Muhammad b. ‘Ubaid ~ Muhammad b. Ishq — “Abdalrabl 
min b, Aswad - his father Aswad b, Yazid~ Ibn Mas'dd with Aswad and 
Alqama {7r, 11, 19 (g)]. 


Schacht’s statement is untenable on two counts. The first version 


recorded by the Iraqi scholar Shaibinl, while the second 


r Shifi'i, One may ask why one would 


recorded by the anti-Iraqi schol 


invent a hadith in favor of an opponent. Se 


nd. it 1 
nd, it was accepted neither 


by the Iraqians, as is explicitly stated by Shaibini, nor by Shift, as he 


declares in the same place. To confirm whose doctrine was it duplicated 


Family Isnaid 


One of the lesser theories, but one which nevertheless leads Schacht to 
reject many well-authenticated ahddih and isndds, is his belief that all 
family isndds are spurious: : 


There are numerous traditions which claim an additional guarantee of 


soundness by represe 


ng themselves as transmitted among 
‘one family, for instance, from father to so 
nephew, or from master to freednvan. Wh 


members af 
[and grandson}, f 


we find these family traditions spurious, and we are justified in consi i 


the existence of a family isndd not an indication of authenticit 


device for securing its ap “ rm 
wg its appearance 


Robson has said in this context 


*© Zurgani, M232 


'4* Origins, General Index p. 44 


Origins, p. 169 
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Was the family isndd invented to supply apparent evidence for spurious 
traditions, 0 
seems better to recognize that they are a genuine feature af the documenta. 
tion, but to reali pied this type of isn 

purious traditions. Therefore, while holding that family isndds do genuinely 


did genuine family isndds exist which later served as models? It 


id 10 Support 


that people often 


Of course, Robson is right. Scholars accept that not all family dsnads 


should be taken as genuine, as is quite obvious from their biographical 


works. Some of the examples of isndds that were denounced on this basis 


are 


Ma‘mar b. Mubammad and his transmission from his father 
Isa b. "Abdallah from his futher 
Kathir b. “Abd Allah from his fath 
Misa b, Matir from his father 

Yabya b, “Abd Allah from his father 


But we should not go too far in our dismissal, If statement of a father 
about his son of vice versa, or a wife about her husband, or a friend about 
ut a colleague is always unacceptable, then on 


a friend, ora colleague 
what basis could a biography possibly be written? Early scholars re 


searched this category thoroughly and dismissed suspect asndd and aha 
dith. {tis therefore unnecessary to refer further to the examples Schacht 


advances in this part of his case 


The Common L ina Chain 


Another of Schacht’s central theories is that the existence of a ¢ 
link in a chain of transmission indicates that the hadith in question 
origi This allows us to date the 


time of forgery. He writes 


ated at the time of that common member 


the growth of iondds enable us to envisage the case in 
st whom we may ca 


These results regarding, 
which a tradition was 
N.N., of by person who us 
mally be taken over by one ot seve 

jould branch out into seve 
.d his tradition with an isnad 7 
or the Prophet, and this higher 


at into circulation by a traditi 
at a certain time, The tradition 


4 his 0 


transmitters, and the lower 
al strands, The original 


would nd 
real part of the isnd 
promoter N.N. would have provid 


back to an authority such as a Companic 
often acquire additional branches by the 


fictitious part of the isndd would 


on of improvements which would take their place beside the original 


pris ave described as spread of 


chain of transmitters, of by the process which we bi 
But N.N, would remain the [lowest] common fink in the several 
in most of them, allowing for his being passed by 
Js of indd which might have been intro- 


isndds 
strands of isnad {or at least 
ted in additional stran¢ 


Gitaxgow University, Oriental Society 


m Tradition 


3, Robwon, The Jumald in Mus 
Tramac {1958}, 2 
158 See Sudien, p. 246. 


duced later]. Whether this happened to the lower or to the higher part of the 
Prophet 
nad or to both, the existence of a significant common link [N.N.] in all or ee 
most isndds of a given tradition would be a strong indication in favor of its ——— Ln 
having originated in the time of N.N. The same conclusion would have to be [ ae 


drawn when the isndds of different, but closely connected traditions showed | 
aman of the 


a common link 


The case discussed in the proceding paragraph is not hypothetical but of Band Salama Magaltb 
common occurrence. It was observed, though of course not recognized in its | | 
implications, by the Mubammadan scholars themselves, for instance by Amr , 
Tirmidhi in the concluding chapter of his collection of traditions. He calls I — if —— 
traditions with N.N. as a common link in their isnads "the traditions of NN. A , 
and they form a great part of the traditions which he calls gharit, that is thon mn — oe 
transmitted by a single transmitter at any one stage of the isnd 

A typical example of the phenomenon of the common transmitter occurs Inaddition, it seems that Schacht either overlooked the text of kh, 294 
in Jkh, 294, where a tradition has the following isndds or did not understand it. Shafi'l, comparing three students of ‘Amr 

makes it clear that "Abdal‘aziz was wrong in naming the authority of ‘Amr 
Prophet Prophet Prophet as a man of Band Salama. Ibrahim Ibn Aba Yabya was a stronger 


transmitter than ‘Abdal'aziz and his statement is attested by Sulaimin as 
well. Hence, it appears that there is only one channel through which ‘Amr 
has received his information. Accordingly the diagram would appear as 
follows: 


Sibir Jabir Sabir 


a man of the 


Band Salama Muttalib Muttalib 
Prophet 
Ame. Abi ‘Ams the 
freedman of Mut Jabir 
‘Abdulaziz Tor Sulaiman b. oie 
b. Mubammad b. Mubammad Bil Ame 


Anonymous t 1 


al aziz Vorahim Sulaiman 
Shatit Shafi Shani pinta 


‘Amr b. Abi’ Amt is the common link in these isndds. He would hardly have 
hesitated between his own patron and an anonymous transmitter for hos Even if we accept Schacht’s explanation that ‘Amr claimed that he 
immediate authority. received the information through different lines, it remains that this is a 
single case. On such meagre evidence a theory of “common occurrence" 


In support of his argument, Schacht produces only one example. The is unacceptable 


diagram pve the false impression that there were three authorities from Scholars were, however, aware of the problems inherent in such situa. 

whom ‘Amr had transmitted this hadith. In fact, the name of his teacher sa t , 
ame o ache: 0 ch ci ts merits, Here is an example 

Muttalib, occurs twice in the diagram. Hence it should be drawn as Mie eae ees Re 2 alba i 


follows Dhababi says: 


od gd « staally ST phy ale abil ue alll pes obmel SI ost dst a 
ely JS Dyas MUS «abe pe Vecesbl Me ob Js «Ey aa ay YY 
ple Gps fe a Ae La OU TU at ay pall J A9I ate ool ne 
Sn dag igs cory Gye 3,2 Oly LaF Lae ey lt ll 9,2 ly. Dea! 
Oo Ee tEL Dy oe epee stl gad Yale ily YI Cole oe gy DESI NY 
ie ai Ved bee: Tle VW Ole 
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Consider first of all, all the Compa a ph 
ager ones. E { them had some know beer 
y other narrators. So is the case with S r ni 
urate, parrat Lith alone, it wou 4 as authentic but 
fa scholar who was of a grade B such as § ruthful] or lower tha 
him and narrated.a hadith and tested his statement, then it would be 
La narrator relates ah a good q) {which are not testi 
any other schol ati would result in calling bin ik 
al-Hadith which means neither his narrations nor the a) ansmitted 
him could be tak fy at lars’ wh 
There are additional reason ometime 
a “common transmitter” when he is in fact 2 
methodology of tradition in quoting the inforr point has beer 


discussed above in tal 


To take a modern example of where Schacht's approach would lead if 
jowed through rigorously: a news reporter who gathers information 
from many sources and then publishes his findings in a newspaper would 
considered to have fabricated the news items because thousands of 
readers would be able to refer only to him as their sourc 


In the final section of this chapter, I shall discuss in detail one of the 


examples Schacht uses to i 


trate his point al 
ter, I shall not restrict myself to commentary on th 


ter” theory, but will comment in full on the implicat 


theories as it arises. 


Hadith Barira 


Itis worth ¢ 


mining the Hadith Barira example 


detail. Schacht refers 


twit to show how "the arg 


ment drawn from a common transmitter can be 


used, together with other considerations, in investigating the history of 
legal doctrines." Rathe 


In tracing the leg: 


han quote I shall summarize his argu 
history of this d 


rine, Schacht appears to use five 
principles: customary practice at the time, the idea that a common link 
implies forgery, creation of new al upport one with a suspect 
isnad, suppression of undesirable material, and insertion of authorities 


dith to 


Customary Practice 
Schacht claims that; In the first half of the second century AH. the sale 


 Dhahabi, Mizdn al-udal, is, 140-144, 


See the discussion under the heaving” Arbitrary and Carele 


chapter 


Creation of Landi’ i this 


tted slave was customary and considered valid.""! 
s implies ~ in Schacht’s view — that any hadith tran: 


Prophet to object to this customary practice mus 


om the 


be spuriot 
His whole argument is based on a single piece of evidence 
Ibn Sa'd, V, 309, about the se 


ecorded 
ing of wala’ of Aba Ma’shar, Ibn Sa'd does 
mn, yet Schacht accepts it as genuine 
evidence and elevates this single instance into 
when the same Ibn Sa’d recc 
information in detail relating to the Barira incident," he declares them 
spurious.!* It is difficult to see then on what criteria one h 
statement of Ibn Sa°d concerning Aba Ma'shar 

Let us suppose, however 


ustomary practice. But 


eight documents giving his sources of 


to accept the 


that the incident recorded by Ibn Sa'd is 
correct. Is a 


nt proof of cu 
incident prove that there were no hadit 
j 
Even if the case 


omary practice? Does this one 


prohibiting it? The number of 


in existence stand te 


mony to the human failing of breaking the law 
Abd Ma'shar can be proved to be historical, there is no 


evidence in support of Schacht's contention that ahddi 


th prohibiting the 
sale of wald’ are of late origin 

‘Common Link 

Abdullah b. Dinar is the common link in the isndd of several versions 
prohibiting the practice of selling the mukdrab slave. Schacht believe 
that the doctrine must therefore have originated in the generation before 
Malik, I have already commented on the absur 


of assuming a man to 
be the ori 


mor of a false hadith simply because he went to the trouble of 


researching a specific field. This is p 


cularly foolish when all contem 
porary and later authorities believe him to be an authentic and reliable 
scholar 

The Medinese ~ according to Schacht ~ allowed the selling of the 
mukatab slave, and ‘Hishim is the common link in the several versions 
of this f 
spurious. "*? Theret is attributed by Hisham 
and his father’s aunt “A’isha is spurious, HishAm being the common link 
in several versions, careful application of Schacht's theories regarding the 


mily isnded cording to Schacht, family isndds are 


his father 'Urwa 


common link! lead to the supposition that the hadith was fabrica 
his time, either by him or someone who used his name 

Let us examine the implications of this. Did the transmitters from 
Hishim, who may well ha 


ied in 


¢ traveled thousands of kilometers to learn 


Y= Origins. p 
* ie Sad, vi, 


* Origine, p. ATA 
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n of their teacher? Did son 


from him, not know the 
several different students that they sh 


hadith to Hishim? We may assume that not 


ame to study at one time; must we then believe that some an 


30 or 40 ~ to waylay the students 


Or did the 


and relay to them a fabricated tradition in Hisham’s n 
use Hishim's name? 


tudents conspire amon, 


Creation of Supporting Traditions 


Let u Jer the possibility that a new isndd was created bypassing thi 
transmitter, Schacht bell that a new isndd was created bypassing 
Hishim, going through Zubri-"Urwa~*A’isha, and eliminating Hisha 
from the chain.! If we examine the ism Zuhri and Hisham on this 
particular hadith, we find that Zuhri was also one of the lowest com 
links." He died a quart ntury before Hishim, which may 
Schacht prefers not to cite him as the original authority or 
of, since this might date the birth of the hadith before his “evi 
‘of the customary practice, There is really no reason, using 
wn theories, why we should not push the date even further 
back, to Ibrihim Nakha't who died (96 A.H1.) half a century before 
Hishim and had at least four students who transmitted from him! 
some of whom died even before Hisham. 

Even the incomplete isndd chart available to us (see Chart S) shows that 
many sources other than Hishim transmitted this hadith and were older 
than he; those through whom it was transr i 
Qasim, and Nafi’, There was therefore no need to “ereate 
chain through Zuhri, Or were all other isndds created after Hish: 
attributed to early ars falsely? We have seen that it was impossible 
for anyone else to use Hishim's name 

Let us return to the first hypothesis ~ that it was Hishdm who fabricated 
this hadivh and perhaps made arrangements for the duplication of ésndds 
bypassing him, entrusting his students with the secret and instructing 


them to ask scholars of a hundred years later or even more to fabricate 


new isnidds to support his false hadith, and that the request was accepted 
by Ibn Hanbal and Bukhari and others. Would Schacht have us believe 
that Hishiim, the “originator” of the hadith, was able to contact scholars 
scattered from Khurisén to Egypt and from Syria to Yemen, informing 


them of the need to project the doctrine back to early scholars? Collusion 


and forgery on so wide a scale is hard to credit 


Suppression of Undesirable Material 
In a further attempt to discredit the scholars of the time, Schacht claims 
that since the hadith as narrated by Hisham (d. 146 4.1L) shows the 


* Origins, p17: 
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Prophet and ‘A ‘isha in a disconcerting 
ly mitigated in a version with the new isnad Malik - Yabya b. Sa‘id — 
Amra~‘A’isha, and a shortened one with the isnad Malik ~ Nafi* - Ibn 
Umar - *A’isha. . 17 Oddly enough, Bukhari,!® Muslim, “Abdur 
Razzaq,'” and Ibn Hanbal' all record Hishim’s version without noting 
OF suppressing this “disconcerting” aspect of the Prophet's behavior 
Moreover, Nafi' died 30 years earlier than Hisham, and according to 
Schacht, Hishim’s version most probably did not exist in the life of Naf 
Schacht thus asks us to believe that Nafi' had the foresight to see that after 
30 years Hisham would present the Pr 
light, and thus miti 


ht, the crucial point was form 


phet and *A’isha in a disconcerting 


1ed the crucial point before its existence 


Insertion of Authorities 

Schacht maintains that the name of the Iragian authority, Ibrahim 
ter move by the 
inst the prevailing Medinese doctrine, He quotes his source 


Nakha’t, was introduced into two isndds as a late cou 
Iragians ag 
as Tabawi (d. 321 AH.) But 150 years before Tabawi we find Ibrihim 
cited as an authority for this hadich in Iraqi literature." 
the traditionists of projecting their doctrines back to early authorities 
Here we might well accuse him of projecting his doctrines forward. 

On the point of creati 
the hadith was accepted in the early days when only ‘Abdullah b. Dini 
was quoted as its authority. When the same hadith was ni 
Majashin, through Malik ~ Nafi' ~ Ibn "Umar, it was rejected because no 
other student reported this hadith from Malik.!79 

Can we really believe that scholars capable of such fine discrimination 
only one accredited supporter would 


7 Schacht accuses 


additional authorities, we may also note that 


rated by Ibn 


in a situation where a hadith had 


stoop to creating additional authorities? 


"7 Origins, p-173 
8 Bu. Shura, 17; Mukitab, 7, etc 
We Mu "hig. 7.8, 9.46 
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APPENDIX 1 
THE USE OF ISNAD IN SIRAH 
AND HADITH-FIQH LITERATURE 


Tits Appendix shows that carly lawyers and biographers of the Prophet 
did not always feel it necessary to cite all the asdnid known to them or to 
quote full isndds, since they were concerned with the subject matter 
rather different to Muhaddithin (traditionists) 


IBN ISHAQ 
Omits authorities that were known to him 
la, Zuhri—Ibn al Musayyab—the Prophet sent someone to “Uyaynah 
1b, Ibn Ishiiq—‘Asim b. ‘Umar—Zuhn, the Prophet sent someone to 
“Uyaynah,? 
Zuhri gives his authority as Ibn al-Musayyab, while Ibn Ishaq, transmit 
ting from him, leaves out this link in the chain. Waqidi, however, men: 
tions Zuhri's authority 
Omits isndd known to him: 
2a, Ibn Ishiiq—'Abdur Rabmin b. al-Harith and others—Sulaiman b. 
Musi—Mikhil—Aba Umimah—Ubidah b. al-Simit concerning 
anfal (booty),? 
2b. Ibn Ishiq—Ubadah b. al-Sdmit—the same incident.* 
In quotation 2a we find Ibn Ishq using a complete uninterrupted isnad, 
while in quotation 2b in the same book, we find him omitting the isnad 
totally and quoting directly from the highest authority. It is interesting to 
note that the full isndd for the incident was recorded earlier than the 
interrupted one 


ABU HANIFA 
Frequently omits isndds, but Aba Yasuf and Shaibani (often indepen 
dently) record the same ahddith and dthar through Aba Hanifa, giving 
cither complete or partial isnéd. 

3a, Abi Hanifa—The Prophet, concerning oath.* 


3b. Abii Hanifa—Amr b. Shu'aib—his father—his grandfather—the 
Prophet.* 


* Zuhe, Sirah; see ‘Abdur Razzi, Muyunnaf, v, 367; wlso Wigich, Magh 
* Ibn Hisham, Sirah, il, 223, 

> Tho Hisham, Sirah, i, 642 

* Iba Hisham, Sirah, i, 666-667 

Tn Abi Lails, 78 

© On the margin of Ibn Abi Lails, 78-79, quoting Talbs b. Mubammad. 
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4a. Abi Hanifa narrated from the Prophet that he imprecated against 
enemies for one month only.” 

4b. Abi Hanifa—Hammad—Ibrahim—The Prophet.* 

4c. Abii Hanifa—Hammad—Ibrahim—Alqamah— Abdallah—the 
Prophet.” 

Sa. Aba Bakr did not imprecate until he died." 

Sb, Aba Hanifa—Hammad—Ibrahim—Abi Bakr." 

6a, Ibn Mas'ad did not imprecate. 
6b, Abi Hanifa—Hammid—Ibrahim—Ibn Mas‘Ad, the same."? 

7a. ‘Umar did not imprecate.!* 

7b, Aba Hanifa—Abdul Malik—Zaid—'Umar imprecated in the war 
only.'5 

7c. Abd Hanifa—Hammad—Ibrihim—Aswad lived with ‘Umar for 
two years, and did not see him imprecating," 

8a, Ibn ‘Umar asked Iragians about their practice concerning 
imprecation."” 

8b. Aba Hanifa—Assalt-Haut—Aba Ashsha'tha’—Ibn "Umar." 

9a, *Aliimprecated when he was fighting Mu'awiya, and hence Kifans 
learned from him. Mu'awiya did it when he was fighting against ‘Ali 
and hence Syrians learned from him."* 

9%. Aba Hanifa—Hammad—Ibrahim— Ali and Mu‘awiyah.2” 

10a. Abi Hanifa differed with fbn Abi Laila on zakdr on loan and 
reported in favor of his doctrine, a decision of ‘Ali (without isnad).2* 
10b. Abd Hanifa—al-Haitham—Ibn Sirin—'Ali, the same? 

11a, Abd Hanifa transmitted a hadith from the Prophet in support of 
his doctrine concerning liability (without isndd),” 

1b. Aba Hanifa—Hammad—Ibrihim—the Prophet.* 


7 Moo Abs Lait, 112. 
© AY, M9; Shaibiinl, Arhar, 212 

2 AY. 390 

Tha Abi Lailé, 112-113 

8 ALY, 351; s0¢ also Shaibial, Athér, 212 
© Tha Abi Laila, 113 

haibint, Achar, 210. 

fhe Abi Laila, 113, 

AY 333 

\ AY 384; Shaibiint, Athdr, 213. 

Ton Abi Laild, 113. 

ALY., 355; Shaibsnt, Athar, 213 

Ton Abi Laila, 113-114 

® AY... 352 

® Tom Abi Lailé, 123 
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12a, Abo Yasuf said in the case o 
reported by Aba H 
12b. Aba Yasuf—A\ 


nad), 


ma—Ibn Baridah—his father 


Ali, concerning liability of washerman 
Hanifa—Bishr or Bashir (Shaibini doubted: 
Ali, the sa 
MALIK 
He often omits isndds totally, while the ¢ isnad is known to him 
and recorded in the same book 
14a, Miilik—the Prophet concerning I'tikaf 
14b. Miilik—Ibn Shihib—‘Amra—A ‘ish 


1Sa, Miilik—the Prophet, about prohibition 
15b. Malik—Nafi\—Ibrahim—his father 


16a, Malik—the Prophet prohibited certain transaction: 

16b, Malik—'Abdallah b. Dinar 

16c. Mailik—Nafi'—Iba ‘t 

Miilik—the Prophet.># 
17b. Milik—Yohyi—Umar b. Kathir—Aba Mubammad—Aba 

Qutidah—the Prophet 

Malik—the P 

Malik—Ibn Shihib—'Uthmin b. Ishii 
Mu the Prophet 

Malik omits some authorities from 
19a, Malik—Ibn Shihib—the Prophet 


q—Qabisa—Abé Bakr 


> him: 


ning Mu’t 


into the house,“ 

Too Abi Lait, 

AY, 19 

Too Abt Calls, 10 

ve 

Muw., Jihad 18, p. &S4, 
” Muw, S14 

Muw., St 

Muw 
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tal punishment of Ma'iz it was 


19b. Malik— 
Prophet. 

Malik omits some authorities from the isn 

Ubaidullah, : 


i» Shihab—"Urwah—*Amr 


A*isha—the 


4; colleagues of Malik, such as 
years earlier, record 


ame ahadith through 


20a. Malik—Naf—'Umar wrote to his governors. 
20b. *Ubaidullah—Nafi—Saf 
1a. Malik—Iba ‘Umar about slaves running to enemy territory 
2ib. *Abdallah—Nafi'—Ibn "Umar, the same 

22a. Malik—Nafi—Abé Luba 
Ubaidullah—Nafi—ba “Umar 
Milik—Nafi—Si'ibah—the Prophet. 
Ubaidullah—Niti\—Sa'ibah—*A ‘isha—the Prophet. 


rophet. 


5d Lubiba—the Prophet. 


ABO YUSUF 
Believes fi 


nd Yasut, 


rguing with Auza'l, says that this cannot be accepted 
unless it was reported through trustworthy transmitters.” 


t with ismdd 


24b. Once again he says: Has Auzi'i any authentic repe 
from the Prophet on the subject through trustworthy narrator i 
But exp iveness, He says 

24c. Had he not been afraid of making the book too long, he would 


have quoted hadith with isndd. 


itly prefers brevity over comprehi 


He further says 


27d, There are many ahddith on the subject but if all were included the 


book we 
Omits é ally, although other writings show that he knew it 
25a. Aba Yasuf says: The Prophet prohibited the killing of women 
and children. . 
25b. Abd Yisuf—Ubaidullah—Nafi'—Ibn "Umar—the Prophet 
ame prohibitions with detail 


Id be too long 


“1 tw. 31 

© Muw., Wagar, 6 

* ‘Snudier, 117, Arable sect 
Muy, 482 


© Kharaj, 200 
Mw, 7S 

it, 129, Arabic section, 
* Muw,, bi zan, 32, p. 976. 
© Studies, 129, Arabic section 


Aur, 


 Khanty, 195 
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29a, Aba Yusuf says: We were reported on the authority of the 
Prophet, and from some of his Companions that the Prophet [and the 
Companions] gave three shares in the war for horsemen and one share 
for soldiers (Jx1,) ** 
29b. Aba Yisuf—Oais—Muhammad b. “Ali—Ishaq—Aba Hazim— 
Aba Dharr—the Prophet.” 
30a. Abd YOsuf says: from ‘Umar, Ibn Mas‘Gd and “Uthmin, they 
handed money [or goods] for partnership.** 
30b. Abi Yasuf—Abi Hanifa—Humaid b. ‘Abdallah b. 'Ubaid—his 
father—his grandfather—Umar gave him money of the orphan on 
partnership.*° 
30¢, Abd Yasuf—Aba Hanifa—‘Abdalla b. ‘AlK—Al Ala b. "Abdur 
Rabmin b. Ya‘qab—his father—Uthmin gave money on part- 
nership.” 
30d. Abd Ydsuf—Abd Hanifa—Hammid—Ibrahim—Ibn Mas'ad 
gave money to Zaid b. Khulaidah on partnership.** 
31a, Abd Yiisuf—the Prophet, concerning sale of date tree. 
31b. Abd Yasuf—Aba Hanifa—Abu Zubair—Jabir—the Prophet 
the same. 
32a. Abd Yasuf—Abu Bakr donated ‘A'isha. . . .* 
32b, The same is transmitted by Zuhri, who is sixty-two years older 
than Abii Yosuf, with the following isndd: Zuhri—Urwah— Aisha. 
Gives only his immediate authority, when this authority supplies an 
isn 
33a. Abd Yasuf—tbn Ishaq and al-Kalbi—the Prophet dismounted in 
avalley, . 6 
33b. Ibn Ishiiq describes the same, with full isndd: Ibn Ishig— 
Sadagah b. Yasir—‘Aqit—Jabir—the Prophet, © 
34a, Abd Yasuf—Ibn Ishiiq—Zuhri—the Prophet in the battle of 
Khandag. . . .** 
34b. The same from Ibn Ishaq with the isndd Ibn Ishiq—Asim— 
Zuhri—the Prophet.” 


 Auel'1.21 

” Kharaj, 18-19 

% Tho Abi Laila, 30-31 

% Too Abi Lait, 91-32 

© Iba Abi Lata, 31-32 

© Tn Abi Laila, 32-33 

© Too Abi Laila, 14 

© Aba Yosuf, Avhir, 829; Shaibist, Athair, 717. 
Tho Abi Lait, 47 

* Sudies, 143, Arabic section. 
 Auzs's, 90, 

© Iba Hishiim, Sirah, ii, 208, 
 Kharaj, 207 

© Tha Hishim, Sirah, iii, 223, 
210 


4c. Zuhri recorded the same incident in his own book through Ibn 
al-Musayyab.” 
Omits some authorities, while knowing the isndd in perfect form. 
35a. Aba Yasuf—tIbn Ishiq—Zuhri—Yazid b. Hurmuz, the scribe of 
Ibn ‘Abbas, reported that Najdah wrote to Ibn ‘Abbas.’* 
35b. Abia Yasuf—tIbn Ishiq—Zuhri reported, saying Najdah wrote to 
Tbn ‘Abbas. 
3Se. Aba Yasuf—Ibn Ishaq and Ismé‘it—Ibn Hurmuz reported that 
Najdah wrote to Ibn “Abbis.”> 
Mentions only one of several authorities, 
36a. Abd Yasuf—Mujalid—Sha’bi—Umar wrote to Sad,” 
36b. Mujalid—Sha'bi and Ziyid—'Umar wrote to Sa'd,7 
37a, Aba Yisuf—Sa‘id—Qatidab—Silim—Mi'din b. Talbab- 
“Umar delivered a sermon on Friday. . . .”* 
37. Ibn Ishig—Anonymous—Mi'dan b. Talbah—"Umar.7” 
Uses the anonymous word for a man who is known, while dropping some 
of the authorities 
38a. Abd Ydsuf—Ibn Ishag and Isma't}—Ibn Hurmuz—Najdah wrote 
to Ibn ‘Abbis.”* 
38b. Abd Ydsuf—tbn Ishaq and Isma‘iH—anonymous—Ibn ‘Abbas 
wrote to Najda, replying to his letter.” 
39a, Aba Yasuf—Abi Hanifa—Haitham—anonymous—'Umar con- 
cerning doubling the Sadqah on Bani Taghlab.™ 
39. Abd Yasuf—Abé Hanifa—anonymous—‘Umar, the same."* 


SHAFI 
He says 
40, We do not accept any hadith unless it is transmitted by a trust- 
worthy narrator and we know the trustworthiness of those who trans- 
mitted it from beginning to the end." 
41, There is an unbroken isndd for this hadith, but I do not remember 


it at the moment.” 


™ See Musannaf, , 367; Wight, al>Maghdst, 477 
™ Khan, 198 

™ Kharéj, 20. 

Awa’, 8 

 AuriT, $6 

7 Aut, 35, 

™ Khardj, 14 

77 Khardj, 118; there is # ixprint inthe name of Mrdan, 
™ Auzs, 38. 

7 Auzi, 43. 

© Aba Yasut, Ashdr, 445 

 Kharaj, 120. 

© Risdla, 396. 

© Umm, vi, 311 


42. Thave heard someone wt all the transmitters of 
this hadith, but I do not reme " 
Omits isndid, although it was kn 

i—the Prophet concerning the sale of slave 
43b. Shafi'}—Ibn *Uyaynah—Zuhri—Salim—Ibn “Umar Pro. 
phet, the same.™ 
44a. Shafi'i—Ibn —the Prophet, a th nth 


battlefield * 
44b, Shafi'i—anonym Ibn Aba Dhi’b—Zuhri—Silim—tt 
l the Prophet, the s 
He says: the hadith of 


Des not give isndd (4 man | 
Refers to h 
45c, The same hac 


Prophet 


Omits intermediate authoriti 


46a. In discussing the problem of unobl Fajr and 
Asr prayer, he says, Some of our col Umar per 
formed Tawaf (circumambulation) after F 


The same is found in his authority with th 
46b. Malik—Zuhri—Humaid—'Abdu 

Reporting on the Prayer in danger, he gives th 
47a, Shifi'i—tbn ‘Umar—the Prophet 
47b, And elsewhere, Shafi'}—Ibn 'Umar—the Prophet 
47e. The same, with complete isndd; ShAfi'i—Muhammn Isa 
or ‘Abdallah b. Nafi'—Ibn Abo Dhi'b—Zuhri—Salim—tbn ‘Umar 
the Prophet 


Uses the word anc 


nymous when the narrator is known to him 
47d, Shafi'i—anonymous—Ibn Abd Dhi'b—Zuhri—Salim—Ibn 
Umar—the Prophet 


* Risala, 170, 
Risaly, 
*R 


Uh, vil, 100 

® Rivila, % 
 Muw., Hay), 17 
* Radda, 126 
" Risala, 260, 
= Ummm, 4197 
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